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Abstract

To succeed in the legal profession the law student must master, in addition to the procedural
and substantive law, a combination of counseling, negotiating, advocacy, and research skills.



Willette: Memo of Masochism (Reflections in Le iti
¢ gal Writ
Memo of Masochism i

(Reflections in Legal Writing)
J. Tim Willette’

THE TooLs OF ARROGANCE

With "Black Letter Law" Lighting the Way
We Are Guided Down Paths of Hazy Gray'

Writing

: er, in
To succeed in the legal profession the law student must mast

addition to the procedural and substantive law, combmauoln Oli zztsfe:::lt%é
negotiating, advocacy, and research skills. However, :1’?;&: 0‘;_5 s s
value if the attorney-to-be cannot write effec_twely' Tl: & ther is ils con-
wrong with almost all legal writing. One is its style. el_oatin hrases or
tent."> Good legal writing is not a compilation of ar.cgnc s igtry <
mountains of dreary drivel. Rather, good legal Wnngm rehﬂnsiv:e and
attorney, as a craftsman, must sculpt a cl'ear, .p_rec§se, ct mgmgnifesla,tims
most importantly, effective statement. This abll.nty is no e ko >
of an inherent genetic mutation, although the innate pass

i i f DNA analysis. The art of
"legal lexicon" may lend itself to some form l(i)on_ R e

legal writing is a dynamic and perpetual opera e & ty of
th%ng as go%)d wrifing- There is only good re—Wﬂlmg-b Ti'ﬂ:;;;‘;yan d
good craftsmanship is that the final product :O:Lsks .i;__p; e craftsman—
difficult process by which it was created. The good Wil

makes it look easy."*
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slashing slaughter of Legal
3 i { suffered enough from the : _ ¢ s
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while pursuing @ JD/MBA at Indiana University mdlndm% = :
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i i in George Y- >
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Publishitd BY NSO, lawthorne, quoted in CLIFTON FADIMAN,
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Research

The key to successful legal research is organization. As a 1L, even
after you realize that "shepardizing" is not an obscene act performed with
farm animals, you will find the task ahead nonetheless daunting. If you are
fortunate enough to own a personal computer with a modem, access to
PERPLEXUS, GUESSLAW, ATTORNEYS ANONYMOUS ANSWER-
LINE, or any other "FOR EDUCATIONAL PURPOSES ONLY", habit-
forming legal database may preclude you from having to change your
mailing address to the law library, as well as keeping the "copymeister" at
bay. Regardless of whether you do research as a "law library lizard" or as
a "database drone", without ferreting out the proper authority, the "Tools of
Arrogance”, in short order, become the "Tools of Ignorance."

The Open Memorandum

WELCOME TO LEGAL "JEOPARDY"

The open memorandum is legal writing in its purest form. It is the
device from which all 1Ls learn why becoming a partner is so momentous.
This is grunt work. The open memorandum allows the accomplished
attorney to concentrate on more pressing matters, such as seeking remedies
for that slight fade and properly maintaining that single digit handicap, while
ensuring all junior attorneys do not have to go through "cold turkey" upon
graduating from law school and passing the bar. Above all else, the open
memorandum is the quintessential instrument that teaches you, as an
aspiring attorney, to be objective, thorough, and effective in communi-
cating—"to make the words absolutely disappear into the thought."’

It is hardly fair to compare the initial experience of writing an open
memorandum with your first attempt at reciting the alphabet. A more
apropos analogy is to look at this endeavor as trying to speak Portuguese to
a Brazilian in Rio. As the instructor hands out the first open memorandum
assignment, it dawns on you that all the prior classes which included
lectures warning of the horrors of passive voice and extolling the doctrine
of stare decisis were not merely sessions of sophomoric gab. This revelation

is but the first of many painful insights as you peruse your "memo of
masochism."

5. J.C. DERNBACH & R.V., SINGLETON 11, A PRACTICAL GUIDE TO LEGAL WRITING AND
LEGAL METHOD xviii (1981),

https://nsuworks.nova.edu/nlr/vol17/iss2/27




871
Willette: Memo of MdggghitiReflections in Legal Writing)
193]

The Case

THE CLIENTS

Date: October 1, 1992
To: 1L Neophyte, Future Associate Mimion

i ibe & Critic)
From: Judy Shillklurg, Senior Partner (Wise Scr

i i J. Spratt, Sr.

Subj: Client J. Spratt, Jr-, by His Next Friend J. Spra e
. i that cou
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On the misty morning of February 29, 1992, after Jack and
Jill filled their bucket, they began the journey home via their usual
shortened route, looking forward to Dame Dob’s cookies and
milk. Because of the dew on the ground, the slope was slippery
and footing was extremely precarious. About one-third of the way
down the hill, Jack slipped and began to roll down the hill with
Jill directly behind. The two of them finally came to a stop at the
foot of the hill. After regaining their bearings, both of them
realized that Jack had sustained a number of contusions to his
head. Realizing they had to get Jack’s injuries treated, they
hustled home. As they approached Dame Dob’s residence at a
full gallop, they were abruptly halted. Dame Dob had heard their
blood-curdling screams as they plummeted down the hill and was
on her way to offer assistance. Jill anxiously asked Dame Dob to
call an ambulance. However, Dame Dob calmly assured Jill that
such medical attention was not necessary and that she could attend
to Jack’s wounds a lot more effectively than any "drug-peddling
M.D." She then took some material and a jar from a shoulder
satchel and doused the material with a clear fluid from the bottle.
She placed this wrap around Jack’s head, over the contusions, and
"laid" her hands on Jack, mumbling some words while rolling her
eyes skyward. She then gave the children high-fibre fructose
granola biscuits and kefir and sent them home.

Since then, Jack has suffered fainting spells, periods of
confusion, and severe emotional fits whenever the Spratts mention
the spring. The Spratts have taken him to a number of medical
specialists whose diagnoses have run from amnesia to demonic
possession. The visits, tests, and therapies have financially
decimated the Spratts.

John Spratt, Sr., on behalf of his son Jack, is asking advice
as 1o the possibility of seeking legal action against Dame Dob.
He is also requesting an assessment of the damages for which he
can sue her.

Alfter picking your mandible up off the floor, you think: "You have
got to be kidding me. I am supposed to determine whether we can find a
legal means to take a good-hearted old lady to the cleaners for her
somewhat misguided act of kindness. There have to be more pressing and
significant concerns.” Get real. You are given the next two weeks to sort
this matter out and provide an adequate response in the form of an open

htt&‘:ﬁ%l?m&)a&s‘.irg%.‘edu/nlr/vol17/iss2/ 27 4
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THE ISSUES

You swallow hard and discover that you do not have !hI; ,fg"g:z
notion of where or how to begin. You c;g reﬁ?, :ﬂi:—C‘l‘;{’AY‘g i
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arriving at a sound legal [Clonclusion, more precise Zxanoe of the subject
These four letters perfectly describe your u[!llgl:w [Auxiety over your
[R]esignation of your limited knowledge of g nfu; B where you are
inability to assimilate the two, and your total [ ]oand finally come up With
and where you are going. You plug away though,

tenuous, if not tenable, issues.
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The Memo

Facts that are not frankly faced
have a habit of stabbing us in the back.’

Even though you discover that the high-fibre content in Dame Dob’s
biscuits is a result of a recipe that calls for a home-grown herb called
cannabis sativa and the medallion she wears around her neck is not the Star
of David but a pentagram, these facts are not relevant to the issues at hand.
So you do your best to avoid trying to portray the old lady as some satanic,

dope-smoking "deadhead." Instead, you focus your attention on the facts
that support the issues.

STATEMENT OF FACTS

There are no facts, only interpretations.®

After you have stated the obligatory date and location, you succinctly
bring out the salient facts: ‘

Jack and Jill went up the hill
To fetch a pail of water;
Jack fell down and broke his crown,
And Jill came tumbling after.

Up got Jack and home did trot,
As fast as he could caper,
To old Dame Dob, who patched his nob
With vinegar and brown paper.’

7. Sir Harold Bowden, quoted in READERs DIGEST, Sept. 1966. ATIONS
8. Frederick Nietzsche, quoted in THE CROWN TREASURY OF RELEVANT QUOT.
267 (Edward F. Murphy ed., 1978),

_ rgueniie
9. Jack and Jill, in BooK oF NURSER'y AND MOTHER GOOSE RHYMES 100 (Ma
de Angeli ed., 1954),

https://nsuworks.nova.edu/nlr/vol17/iss2/27
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BAsIC QUESTIONS

No question is 80 difficult to answer
as that which the answer is obuious.

After numbering the twenty variations of the issues, you choose the
best with two deft flicks of the wrist. As you scratch the stubble on your
chin, you note that your dart game has deteriorated as much s ) ol
personal grooming habits. You g0 with it, though, and cOmPOSE the
following inquiries:

1. Is Dame Dob, by attending 10 Jack’s head contusions j.vnh he:l‘

holistic remedy and denying Jill’s request to call for certified an
conventional medical attention, guilty of practicih
without a license?

y . Dame Dob for th
2. Can Jack bring an action to sué he recover?

problems he has suffered and what damages can

BASIC ANSWERS

: - they have existed for all times,
Explanations exist; they Ao S every]{I

for there is always an easy 80
problem-—neat, plaustble, and wrong
You must keep in mind that you will have s
determination you make. Solely based on the two €ases,
{h regard 10 the
cing medicine

ns and inactions witl
he is guilty of practi

1. Yes. Based on Dame Dob’s a.ctio
treatment of Jack’s head injuries,
without a license.

i m :

2. Probably. Jack can seek damages e It of her ireatment 0 BIS

medical problems he has suffered as 8 1€
head injury on February 29, 1992.

10. Ella Wheeler Wilcox, in THE HOME

Puplishsd by NSUMorbsapos
THY
11. H.L. Mencken, in A MENCKEN CHRESTOMA

443 (1967)-



Nova Law Review, Vol. 17, Iss. 2 [1993], Art. 27

876 Nova [Humor in the] Law Review [Vol. 17

DISCUSSION

We are not satisfied to be right,
unless we can prove others to be wrong."

The premise of the discussion is to be able to objectively, concisely,
and ﬂlOfOllghly discuss both sides of each issue. Upon elevating the art of
fion-commitment to a new height of uncertainty, you must then plug a hole
in one snde. or the other. The key to this iteration is to be brief; no, I mean
be exhaustive; no wait, I really mean be impartial. Oh well, do whatever
works.

_ . In this case, the first issue is whether Dame Dob’s care of Jack’s head
ey with vinegar and brown paper constitutes practicing medicine without
v hoefase. 'J"Ck’s argument centers on a case where Judge M. Goose held
that, in spite of all the King’s horses’ and all the King’s men’s well-
intentioned, yet hard-boiled efforts to treat Humpty Dumpty’s crackup, they
had' an obligation to first call a medical eggspert. She further stated that
their.acnons constituted the scrambled attempts of individuals trying to
practice medicine without a license and directly contributed to Mr.
Dumpty’s demise. In Re Estate of Humpty Dumpty.

_ Dame Dob will contend that her actions were not meant to be
interpreted as practicing medicine. She can cite the case of a young woman
who fell unconscious and was tended to by a group of seven men until she
was brought out of her comatose state by labial stimulation from a male
stranger. Snow White v. Seven Dwarfs. In Snow White, Judge W. Disney
found that the group of miners was not guilty of practicing medicine without
a license and dismissed the charges. /d.

Jack should counter that the case at hand is distinguishable from Snow
White. In Snow White, one of the men, "Doc", was a medical doctor, and
afler. an extensive examination, determined there was nothing that could
medically be done for Snow White’s condition. /d.

You proceed to the second issue with the same zeal. Again, drawing
from the two aforementioned cases you hope to muster enough conviction
10 support your answer. As you approach your conclusion, you feel
relatively certain that with this argument, the senior partner will convince
Dame Dob to settle out of court for a tidy sum.

12. William Hazlitt, Note-Books, in DICTIONARY OF HUMOROUS QUOTATIONS 87 (Evan
Esar ed,, 1953).

https://nsuworks.nova.edu/nlr/vol17/iss2/27 8




Willette: Memo of o dhi
o I\WW (Reflections in Legal Writing)
g

1993)

CONCLUSION

I am no athlete—but at 01e sport
I used to be an expert. It was a dangerols game,
called jumping to conclusions.”

You are down the home stretch. An
has been displaced by your angst to get throu
However, with inspired insight, where your Semiof
mentor will begin his/her sojourn- Soy " the best pieces
of your discussion into an cloquent, if not slightly disjointed, synopsis it e
hopes that your issues, answers, and discussion will at Jast, make

gh this suffocating rat’s maze-

The Product
FORMAT
When I read some of the rules for speaking and writing
The English languag® correctly - - - I think
Any fool cant make a rule
And every fool will follow it
This axiom is no less tru€ n the realm of unicating ¥ v;nt:;
legal word. Between the Bluebook and e provincial nlua_n o ;:x:}m,
; ough rules, gu ations,
u will unearth en ga = e ol jaugh at your

particular jurisdiction, YO
cone is having

and dicta to convince yoursell that som
expense.
CITATIONS
I am remt doft P"}'fs::r’ "
in his declining NOWT. 1
was asked by his devoted pltpivl-‘s for his nellscounse
He replied, "Verify YOur quotations:
s evolutions you may

t' unS ev
pleting <an take credit are

the cite. After com
which you

That’s right. Verify
this document for

believe the only words in

5 131 (1959)-
WAY 1 SEE IT SUR g & JOYCES: STEWARD:

13. EDDIE CANTOR, THE
rnal, in BYA 8L
. paTE 500 (1950)-

14. Henry D. Thoreat, Jou

Publishedd NS UWorkS), (895°9):

15. Winston Churchil i1l Readen, in THE

I, A Church
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two thesaury :
Auruses, btﬂ.you have finally "drafted” 5 final product—with a
However, you firmly believe that

merely ma
e o);en [k:esl::::;;gal s?.nsenof a single event—enough said. Tumn in your
um, "lay" your hands around a "cold one," roll your

€yes skyward, and mumbje ; ‘
there’s no place like * sc; (::l’l;gt::le,:rhere;s no place like law school,

The Wait ( Weight)
Nothing is so 8ood as it seems beforehand."”

a5 - Intmitive issues, airtight

", mﬁ?m :vﬁd& @ decisive discussion, and a concrele

finally e iews. So you wait and wait and wait and
just about complete, your paper is returned.

16. MARK Twamy, Magx
17. George Effioty, Sifas MNW.“”"“‘"G 50 (Paul M. Zall ed., 1985).
ed. 1955). armer, in THE OXFORD DICTIONARY OF QUOTATIONS 196 (24
10

https://nsuworks.nova.edu/nlr/vol17/iss2/27
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The Grade

Blessed is he who expects nothi "’i’;a

for he shall never be disappointe

- is that if this
You get your paper back and ‘_hc : "death of :fhousand cuts.”

document had been a living being it just died the 'caGM’S financial ledger-

The only statement that may be rcdd.er than yours lslace for it, as well S

Your first instinct is to find a suitable resting P no, you wonder if

- It like this;
yourself. You wonder if Dan Quayle eve;:f ghets g 5 ock, yOU

he still feels like this. After you come e
begin the excruciating catharsis and, by and large, find that al
your paper has been self-inflicted.
The Big Picture
(From Diapers to Briefs)
THE SHORT TERM
' thhing:
With pen and pencil we're learming tggsay
More cleverly every 72 :
dum an
" exi { the open memoral -
B g res r:::xs: n::c(t)l as appellate briefs, yoU wil
ocu ] £

ing the
are introduced to other legal d ; critical in develoPine
come to realize that these humbling exercises Y In the short ter™ enjoy

confidence you need to be an effectiv; advoca
the relative sanctuary 1aw oA a[f\(:;h'sl‘e Jearning the 12
This is a forgiving environmenf. i orself, It can
tions, learn to laugh . - - especially at y

therapeutic.

18. Letter from Alexander Pope 1© Jo

APHORISMS 39 (1983). XA

19. William Allingham, Blackberries, it
2754 (1948).

Pubgm SUWorks, 1993
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THE LONG TERM

In the long term, zealously pursue your love of the law. Once you are
fortunate enough to assign open memoranda to new associates, always
provide them with these ten principles of legal writing:

53

2

10.

Never use one word where ten will do.
Never use a small word where a big one will suffice.

Never use a simple statement where it appears that one of
substantially greater complexity will achieve comparable goals.

Never use English where Latin, mutatis mutandis, will
do.

Qualify virtually everything.

Do not be embarrassed about repeating yourself. Do not
be embarrassed about repeating yourself.

Worry about the difference between "which" and "that."
In pleadings and briefs, that which is defensible should
be stated. That which is indefensible, but which you

wish were true, should merely be suggested.

Never refer to your opponent’s "argument;" he only
makes "assertions," and his assertions are always "bald."

If a layperson can read a document from beginning to
end without falling asleep, it needs work.”

Then go find a wide fairway and have a good laugh and life.

20. ROBERT D. WHITE, TRIALS & TRIBULATIONS APPEALING LEGAL HUMOR 246 (1989).

https://nsuworks.nova.edu/nlr/vol17/iss2/27
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“Don’t drop it, pal. It’s a subpoena.”

" Rop
NEY R. JONES, ET AL., DISORDERLY CONDUCT 35 (1987) (lllustration by Lee Lorenz).

Published by NSUWorks, 1993 13




	text.pdf.1500487924.titlepage.pdf.sHYT9
	tmp.1500487924.pdf.RQ3P7

