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Abstract

Many of Florida’s children are dying in foster care homes - and in their own homes - due to
the failure of the Department of Health and Rehabilitative Services (HRS) to exercise a reasonable
degree of care in meeting its statutorily mandated duty to protect them from abuse and neglect.
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No Tears for Corey Greer: A Review of Foster Care
in Florida. Is It Time to Ask the Court for Relief?

I. Introduction

Many of Florida’s children are dying in foster care homes - and in
their own homes - due to the failure of the Department of Health and
Rehabilitative Services (HRS) to exercise a reasonable degree of care
in meeting its statutorily mandated duty to protect them from abuse
and neglect. During the summer of 1985, Florida was shocked by the
death of a four-month old infant in a Pinellas County foster home. The
death of this child brought into sharp focus the urgent problems facing
Florida’s foster children.

In July of that year, St. Petersburg police responded to a report
from neighbors that two children had been left unsupervised by their
mother. As a result, Corey Greer and his two-year old sister were re-
moved from their home and taken to their maternal grandmother’s
house. Police notified HRS, who began an investigation.* HRS officials
had previously seen four-month old Corey when his parents brought
him and his sister to Children’s Medical Services (CMS) for a check
up.® At that time, Corey’s sister was using a heart monitor; a second
sibling had already died of Sudden Infant Death Syndrome.* During
this earlier visit, a heart monitor had been prescribed for Corey by

l. THE GOVERNOR'S CONSTITUENCY FOR CHILDREN, PROTECTING FLORIDA’S
CHILDREN: A BLUEPRINT FOR THE NEXT DECADE 16 (1987) [hereinafter BLUEPRINT].

244

3. Id. Children’s Medical Services is one of seven program areas in HRS. Its
charge is to provide acute health care to poor children. It is one of the six programs
that provides services to children in foster care and their families. The other five pro-
grams providing services to children are Health; Alcohol, Drug Abuse and Mentg!
Health Services; Developmental Services; Children, Youth and Families; and Economic
Services. The seventh program, Aging and Adult Services, does not directly impact
children.

4. Id. Sudden Infant Death Syndrome is “the sudden and unexpected death of an
apparently healthy infant, typically occurring between the ages of three weeks and five
months and not explained by careful post-mortem studies. . . . W.B. SAUNDERS, DUR-
LAND'S ILLUSTRATED MEDICAL DICTIONARY 1298 (26th ed. 1981).

Published by NSUWorks, 1988



Nova Law Review, Vol. 12, Iss. 2 [1988], Art. 13

882 Nova Law Review [Vol. 1

CMS physicians.®

HRS investigators learned from Corey’s grandmother that a heart
monitor had been available for his benefit, but that his mother’s houge
had no electricity, so the monitor was left unused ® Corey’s mother re.
quested that the children not remain with their grandmother, so HRS
began a futile search for a shelter home.” The children were then
placed in one of the district’s crowded foster homes. HRS borrowed a
heart monitor for Corey’s use and delivered it to the foster home sey-
eral days after placement.®

Corey Greer died less than two weeks later. Police reported that
the foster home was “filthy” and that twelve children were being
housed there.® Imagine: rwelve foster children living in a home which
had been licensed for only four.'® The sad truth is that two of Florida’s
children were removed from their natural mother’s home and then
placed in a “filthy” foster home where the infant’s heart monitor con-
tinued to be unused, Commenting on the cold, harsh, official depart-
mental reaction to this death, a long-time associate of the department
said, “The problem is that there are no tears for Corey Greer,”"

A series of investigative reports in 1986 by the Fort Lauderdale
News/Sun Sentinel reviewed the abuses and the deaths of children in
their own homes and in foster homes in Broward County." The head-
lines read like an indictment of Florida’s HRS officials for malfeasance
and misfeasance.’s In August, 1986, the Miami Herald reported that

Id.
Id. at 17,

Id.

Id.

9, Id

10. Id.

1. NATIONAL Acapemy o PusLiC ApMiNISTRATION (NAPA), AFTER A DEC-
ADE, A PROGRESS REPORT ON THE ORGANIZATION AND MANAGEMENT OF THE FLOR:
IDA STATE DEPARTMENT OF HEALTH AND REHABILITATIVE SERVICES 11 (1986) [ME
inafter NAPA], HRS’s employees are experiencing difficulties in GOPfDB. with tte
problems of service delivery because of low morale, high turnover ratio, madequ;r
pay, and a restrictive formalized personnel system. Employees have lost respect h:!
leadership and many do not demonstrate pride in their work. The Academy found t
employees are frustrated and pervasively discontented. /d. at 43-59. Al

12.  Florida’s Child Welfare System Needs Sweeping Reform, Ft. Laude
News/Sun Sentinel, Oct. 9, 1986, at 22 A, 18

13, Suffer the Children, Ft. Lauderdale News/Sun Sentinel, Oct. 6, 193‘?' 5:’:’
A; Overloaded System, Ft. Lauderdale News/Sun Sentinel, Oct. 6, 1986, at 1 A; Sl

« Turno-
ping By the System, Fy, Lauderdale News/Sun Sentinel, Oct. 6, 1986, at 9 A; Tur
2

PHNw
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50 to 100 “bedroll” children were making their way through Broward’s
foster care system.’ Two editorials in the Miami Herald in February
of 1987 followed actions taken by the new secretary of HRS dismissing
Broward County District X administrators.’® The editorials focused on
the failure of the legislature to adequately invest in programs to help
children. They labeled the state’s inaction as “official child abuse.”®
After the 1987 legislative session concluded in June, foster parents and
children’s advocates continued to voice concern that legislators had
failed to adequately fund children’s programs. Lack of funds for ade-
quate food and clothing, and concern for the personal liability which
could result from the state’s failure to provide minimally adequate ser-
vices led to a threat by foster parents to “strike.” The issue made head-
lines in Broward County and across the state of Florida during the
summer of 1987.17

According to the Statewide Human Rights Advocacy Committee,
mandatory placement agreements are being ignored. Children under
HRS supervision have been improperly placed in restrictive settings,
and are being abused.'® Similarly, minutes of the HRS District X
Human Rights Advocacy Committee meetings reveal efforts by that
group to monitor the abuse and neglect of HRS clients, and to alert
HRS, the governor, and members of the Florida legislature to the mag-
nitude of the problems in the system.!® Alternatives to foster care are

ver at HRS Crippling System, Ft. Lauderdale News/Sun Sentinel, Oct. 6, 1986, at 9
A; Aid for Tot Came Too Late, Ft. Lauderdale News/Sun Sentinel, Oct. 6, 1986, at 8
A; Many Child Abusers Escape Detection, Ft. Lauderdale News/Sun Sentinel, Oct. 7,
1986, at 1 A; Grand Jury Report Rips HRS, Ft. Lauderdale News/Sun Sentinel, Oct.
10, 1986, at | B.

14. Troubled Teens Clog Foster Care Program, Miami Herald, Aug. 24, 1986,
at 11 BR.

15. Give HRS Money, Too, Miami Herald , Feb. 18, 1987, at 14 A: Official
‘Child Abuse,” Miami Herald, Feb. 17, 1987, at 14 A.

16. See supra note 15.

17. See, e.g., State Seeks to Avert Foster Parents’ Strike, Ft. Lauderdale News/
Sun Sentinel, July 25, 1987, at 3 B; Don't Ignore Foster Program Woes, Ft. Lauder-
dale News/Sun Sentinel, July 25, 1987, at 14 A.

18. STATEWIDE HUMAN RIGHTS ADVOCACY COMMITTEE, ANNUAL REPORT 8
(1985) (hereinafter SHRAC).

19. District X, Human Rights Advocacy Committee, Minutes (1986). NAPA
discovered the links intended by the legislature between the Department and commu-
nity advisory and advocacy groups are illusory. NAPA, supra note 11, at 21. Commu-
nity groups are not presented with a set of challenges that sustain their imea:m and
curiosity, nor are their contributions regarded as an integral part of the experience of
Managing the Department. /d. Human Rights Advocacy Committees, codified in the
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Recognition of the seriousness of the problem has not been limited
to children’s advocates, committees and newspapers. In 1986, the

for failing to aggressively seek solutions to crowded foster care and
other shelter homes 2! Paradoxically, it also criticized HRS officials for
their overaggressive attitudes toward returning abused children to their
families.** The Grand Jury report stated that “lack of funding has
caused drastically underpaid caseworkers with little experience to make
decisions concerning the health, safety, and lives of children
When the foster care system is not working, other elements of the
Program to protect children from abuse and neglect fail as well. Flor-
ida’s policy for reuniting families does not mandate returning abused
children to their natural parents for further abuse.® It does require 2
plan that focuses upon temporary shelter for children while counseling
and other supportive services are provided to family members with the
ultimate goal of reunification.?® For many parents and children, ser-
vices to support the foster home program in Florida are either not

Reorganization Act, were charged with the responsibility to investigate abuse reports
and monitor program development. FLa. STaT. § 20.19 (6) (1985). They have been
prevented from thorough investigation of abuse reports. HRS cloaks itself with conf
dentiality provided in the Statutes for protecting the privacy rights of parents and cl-
€nts to cover up bureaucratic bungling of abuse investigations. :
20. Seventeenth Judicial Circuit, 1986 Grand Jury Report (1986) [hereinafter
Grand Jury Report].
2. 14
22, W
23 14
24, See Fra. STAT. § 39.45 (1), (2) (1987), which states: :
It is the further intent of the legislature that a child be reunited with the
child’s natural family whenever possible, and, when not pOSSibleg that _lhe
child be permanently placed for adoption, or when neither option is achiev-
able that the child be prepared for alternative permanency goals or place-
ments to include, but not be limited to, long-term foster care, independent
living, custody to a relative on a permanent basis with or witl?out.legal
guardianship, or custody to a foster parent on a permanent basis with or

without legal Buardianship,
Id. at (2),

25. Id

https://nsuworks.nova.edu/nlr/vol12/iss2/13
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available or are not provided.

This article analyzes the various causes of action which might be
used to alleviate the serious harm being inflicted upon many of Flor-
ida’s children by the failure of the social services delivery system to
comply with state and federal law. Since questions of law are generally
narrowly tailored and decided, this comment will limit its focus to inju-
ries suffered by children in foster care due to inadequate foster care
services.

II. Statutory and Statistical Background

In 1983, Florida ranked fiftieth among all states in total per capita
spending for social services expenditures.?® Although the nationwide av-
erage was $226 per person, Florida provided 2 mere $116 per person.*”
Recognizing a tremendous need for children’s services and the impact
of continued growth on an already inadequate social service delivery
system, Florida’s legislature responded by enacting legislation, sug-
gested by legal, professional, and lay advocates for children. The goal
of this legislation is to produce well adjusted adults.?* Unfortunately,
the legislature failed to appropriate the necessary funding to assure
success of foster care placement agreements or plans. HRS, in turn,
has failed to implement and monitor the required programs for children
in need of the state’s protection. This has placed the state and its chil-
dren in grave peril.*

26. NAPA, supra note 11, at 66. While the level of spending is only one indica-
tor in assessing a system’s successes and failures in the delivery of services, Florida's
lack of a financial commitment when compared 1o other states, coupled with the record
oflbmeandnegjectoriuchildmt.mnheminquh-mqpﬁiuld
munityhdcnaboutthcmdfwrdmﬁilﬂllwm.ﬂ&s
children continue to suffer.

2. M

28. Fra STAT § 20.19 (1987). This legislation had been suggested by legal, pro-
fessional, and lay advocates for children. During the decade of the seventies, the legis-
lature’s goal was 1o make statutory policy changes in hopes of cffecting better services
1o children. As a result, it passed the HRS Reorganization Act in 1975. In doing so,
the legislature intended to provide a better system for service delivery.

29. BLUEPRINT, supra, note 1, at 25. In 1985, Florida lost more foster homes
(771) than the number of new homes recruited (740). Hm.thenumbuqu
children increased by 400. Intensive crisis counscling, often a stabilizing service that
keeps families together after facing a tragedy or otherwise frightening experience,
serves only 10% of the families who could benefit. There are still approximately 20,000
eligible children (high risk and poor children) on the waiting list for subsidized day

Published by NSUWorks, 1988
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A. The Statutes

In
b Actl S(igg,b l(lignLgaress passed the Adoption Assistance and Child We|
At g w 9§-272), the most important piece of child el.
b om fo{: enacted in the past twenty years. ., "o |4 provid:s :
B e a concerted effort by the Judicial, executive and I 'Iaa
es of government “to preserve families and, if necessaefiysk;

care i i

reachr:;:li:ei l:l(;e .r:;ost appropriate placement, planning, and services to

i 1vidual goals.* Florida statutes require HRS to provide
porary placement of children removed from their families

e

garc services. The nu
ecade 1969-
1975. Twenty per cent of all children in Florida L o poverty, and

receiving Aj : i
ies ccncfud;dt:’af z::"l:“ g _D_ependcm Children receive food stamps, although stud-
SERVICES (DHRS) _l?:wil:‘vndlglblc. DEPARTMENT OF HEALTH AND REHABILITATIVE
ter DHRS], A HEALTHIER FLORIDA, 1975-1985 at 6 (1986) [hereinel
“In 1975 i .

Supra note |1, l;‘:o;;)das?as the cighth largest state with 8.6 million people.” NAPA,
lion people in 1985 : catr;ce ; ?75'_[:]0’ ida’s population has increased 33% to 11.4 mik
youth, 10 19 years of 5 pulting it to the status of sixth largest state. /d. Florids’

: 8¢, number 2.9 million and account for 26% of the state’s popu-

abuse increased
Cases to investis;izzl:lmme; 977 to 1984. In 1984, there were 125,725 child abuse
children in poverty s inc‘:“’ @ 10 54,229 cases in 1977. Id. The number of Florids’
holds, the number 0;“ ;}“8 in direct proportion to the increase in female headed
30. NATIONAL Councy ich increased 81% between 1970 and 1980, /d, at 62
FARE LEAGUE oF A NCIL OF JUVENILE AND FamiLY CourT Jupes, CiiLp WeL:
ERICA, YOUTH LAW CENTER, NATIONAL CENTER FOR YOUTH

Law, Making R
. E .
(1987), ASONABLE EFFORTS: STEPS FOR KEEPING FAMLIES TOGETHER 7

3. 4
32. Omni Sy
OF HEALTH Anp R!::“s- INc, WorkLoap ANALYSIS OF THE FLORIDA DEPARTMENT
ProGrams Tabl ABILITATIVE SERVICES FosTer CARE AND ADOPTION SERVICES
* 1;L Se 3, 19 (1986) [hereinafter OS]],
; A OTAT. § 39, Part v (1987).

https://nsuworks.nova.edu/nlr/vol12/iss2/13
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due to abuse, neglect or exploitation by the parent or guardian, or due
to the child’s behavior.* Planning is directed toward achieving a situa-
tion in which a child can return home to his natural parents or relatives
within eighteen months.?®

If reunification is not possible, permanency can be effected
through several methods. The court has the power to terminate paren-
tal rights where the child could best be served by adoption. Other
methods include the formulation of long-term foster care agreements,
and preparation of the child for adulthood through an independent liv-
ing program.3®

In Florida, an agreement is required for children in care for 30
days or more even though the natural parents do not participate in its
drafting. If permanency is effected, a judicial review must occur every
six months thereafter if the child is thirteen years old or younger and
annually if the child is over thirteen.?” The court must appoint a guard-
ian ad litem to act as an advocate during any child abuse or neglect
judicial proceeding.®® A guardian ad litem acts as an independent third
party and expressly represents the child’s best interests during the court
proceeding. The guardian ad litem may subsequently be assigned by
the court to monitor a child’s placement.®®

State law mandates the “negotiation” of performance agreements
which must be comprehensive and specific.* They must be based on
responsibilities negotiated with parents, foster parents, and the child.
The purpose of such agreements is to ensure permanency by assuring
the safe return of the child to his parents. If a return to the home is
impossible, the primary goal is to gain the permanent commitment of
the child to the department (or a child-placing agency) for the purpose
of finding a “permanent adoptive home.”** When it is impossible to
find an adoptive home, the placement agreement must record the ac-
tions taken for preparing the child for long term foster care or indepen-
dent living.** The law requires performance agreements be limited to

M4, Id

A% Id.

36. FLA. STAT. § 39.45-.474 (1987).
37. FLA. STaT. § 39.453(3)(a) (1987).
38. FLA. Star. § 415.508(1) (1987).
39. OSI, supra note 32, at 2.

40. FLA, STAT. § 39.451 (1987).

41, Id.

42. Id.

43, Id.
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the foster home. ¢ Licensing and relicensing is mandated.
Following the requirements of the Adoption Assistance and Child
Welfare Act, which is necessary for federal funding, the Florida legis-
lature has addressed the need for service improvements to children who
are in need of foster care. To a great extent, however, the language of

44. Id. at (2). The agreements must include, but are not limited to;

(a) The specific reasons for the placement in foster care ..

(b) A description of the type of out-of-home placement in which the
child is to be placed, including a discussion of the appropriateness of the
Placement;

(¢) A plan for addressing the needs of the child while in foster care
including a discussion of the services already provided;

(d) The specific actions to be taken by the parent or parents of the

period during which the actions are to be taken . . .;

ents

(f) The visitation rights and obligations of the parent or parents and
the social service agency during the period the child is in foster care;
(g8) The social and other supportive services to be pmvided'to the
Parent or parents of the child, the child, and the foster parents during the
period the child s in foster care . . :
(h) The date on which the child is expected to be returned to the
home of the parent or parents:
(i) The specific description and the nature of the effort to be made
by the social service agency responsible for the placement to reunite the
family; and wa o
() Notice to the parent or parents that placement of the child in
foster care may result in termination of parental rights.
FLA. STAT § 39.45](3) (1987),
FLA. StaT, § 39.452 (1987).
46. FLa StaT. § 409.]75(4)(:1) (1987), te home
47. FLA STAT. § 409,175 (1987). HRS is required to conduct a complete

tudy for the Purposes of $CT8RAIng.ARd licensing non-relative placements. /d.

https://nsuworks.nova.e
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B. The HRS Foster Care Record

Following enactment of the Department of Health and Rehabilita-
tive Services Reorganization Act of 1975, Florida embarked on a bold
experiment in the organization and delivery of human services. The
legislature mandated an entirely new structure.*® The structure prom-

48. FrA. STAT. § 20.19 (1987).

49. NAPA, supra note 11, at 1. Reorganization provided for a Secretary ap-
pointed by the Governor, a deputy secretary appointed by the Secretary, and three
Assistant Secretaries for Operations, Program Planning, and Administrative Services,
also appointed by the Secretary. See FLA. STAT. §§ 20.19 (2), (3) (1985). These three
separate units are responsible for the administration and ultimate delivery of services
within the HRS Department. FLA. STAT. § 20.19(3) (1985). The NAPA report said
that integration of the roles and duties of the Assistant Secretaries for Operations,
Planning, and Administrative Services at the same level of administration taxes creativ-
ity and results in prolonged decision-making, a high degree of bureaucratization, dupli-
cation of functional services across units, and under-utilization of personnel. NAPA,
supra note 11, at 5. The responsibilities and line authority of eleven district administra-
tors, appointed by the Secretary, were defined by legislative mandate. Their goal is to
administer human services in an integrated service delivery system with maximum de-
cision-making at the local level. See FLA. STAT. § 20.19(4) (1985).

In 1987, the legislature amended the statute prescribing the HRS Department’s
administrative structure and required the Secretary to appoint two deputy secretaries
and two assistant secretaries. The Assistant Secretary for Operations was elevated to
Deputy Secretary for Operations, giving the District Administrators over whom the
Deputy Secretary for Operations has line authority a position directly answerable to
the Secretary. See Fla. Stat. §§ 20.19(2), (3), (4) (1987).

Foster care in Florida is administered by the Department of Health and Rehabili-
tative Services through field workers in each of the eleven service delivery districts. /d.
at (e). Each district has a District Administrator who is responsible to the Assistant
Secretary or Operations and has line authority over workers in each district providing
the services and implementing the policies of the Children Youth and Family (CYF)
Program and five others as statutorily mandated. /d. The CYF Program office in Talla-
hassee is primarily responsible for policy and program development for foster home
Placements and for service implementation and the monitoring of its effectiveness. The
State Program Office Director works for the Assistant Secretary for Program Planning.
Neither of these bureaucrats has line authority over the staff in the districts who pro-
vide the mandated services. See FLA. STAT. § 20.19(3), (9) (1985). However, in actual
practice their roles are often confused and district staff respond to multiple authorities.
NAPA, supra note 11, at 5.

After ten years under the HRS organizational structure mandated in 1975, par-
tially due to the need to improve services to children in foster care, the National Acad-
emy of Public Administrators stated, “the Department has created a legacy of disgp-
pointed idealism and growing skepticism about increasing the efficiency of service
delivery through service integration.” NAPA, supra note 11, at 4. The Academy be-

lieves at issue is the epartment’s emphasis on process, not outcome. Discretion is lim-
Published by NSUWorks, 1988
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ised the integration of services and adaptation to local conditiong
From a theoretical perspective, both are wel] thought out responses {
problems in social services delivery.®* However, actual performance by
HRS, as documented in a recent study commissioned by the legisla.
ture, has not provided the improvements in children’s services which
were anticipated when reorganization occurred, Ope reason for th
poor performance is inadequate funding.®* As a result of the legisly-
ture’s failure to provide adequate funding, in 1986 the staffing leve] for
Ccounselors and in-take workers was only 66% of the projected need in

a year’s experience.®® Turnover among workers was extremely high;
thirty percent of the field workers had less than six months experience
and none had recejved any formal training.®® When the governor’s of-
fice researched the causes for Corey’s death, it reported that salaries
for protective service workers in Florida are at least $2,500 lower than
those in comparable states,” thus establishing one explanation for the
high turnover rate.

In 1986, 5,683 of Florida’s children were in foster care, and more
than half of the foster care population was over 12 years of age.® In

ited by cumbersome rules that impede social workers’ and counselors’ abilities' to ¢
spond to the needs of abused and neglected children that require unique solutions to
problems, Frequently, the Department is unable to pursue its goals bﬂca'-ls"- It s too
busy coping with crises created by its failure to implement operating policies. /d. " SI'

The reality of the Florida management System is that reorganization on a regions
basis has not met expectations for improvement in a system charged with the legal
responsibility to protect the children of Florida from abuse and neglect. Some of the
problems are technical; some are the result of limited resources; others are related to
leadership; and many are political. The children suffer. 86)

50. FLoriDA’s CHILDREN: THE Ngxr DEecapE, EXEcuTive SumMary 2 (19
[hereinafter SuMMARY]. Florida’s decentralized structure has two components, decen-
tralization and matrix management. /d. at 8.

31. 14

2. I

53. 0s], Supra note 32, at 5, 20,
54. Id.

55 BLueprinT, Supra note 1, at 22,

56. Id.

57. Id. at 50, nt of

58. 0OSI, Supra note 32, at 20, In an attempt to address permanc‘m pface:‘;; e
hard-to-place foster children, Florida’s political leaders enacted FLA. S.TAT. § . ; il
which provides 4 subsidized adoption program for “special needs children.” 5P

10
https://nsuworks.nova.edu/nlr/vol12/iss2/13
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1982, a study sponsored by HRS’s Children Youth and Family Pro-
gram summarized findings on the length of time spent by Florida’s
children in foster care placement.®® Only 38.8% of a total of 2,213 chil-
dren were identified in foster care for less than one year in compliance
with state and federal law. On the other hand, slightly more than half
of the foster care population had been in care less than two years
(55.7%).%° Almost one-fourth of the population (22.8%) had been in
care for five years or more in substantive violation of Florida’s statutory
policy.” Years after the enactment of Florida’s foster care statutes, ap-
proximately 61.2% of Florida’s children in foster care remained longer
than one year,*® although the statutes clearly state that it is the intent
of the legislature that “no child remain in foster care longer than one
year."*

In 1986, four years later, a study noted, “[c]urrently the number
of foster care placements and especially the length of many foster care
placements is unacceptable.”® One solution recommended wholesale
transfer of 1,572 children from foster care status to adoptive status.®®
However, the report further recognized the insufficiency in the number
of adoptive homes available

needs children include those whose permanent custody has been awarded to the depart-
ment or to a licensed child placement agency and:
1. Who has established significant emotional ties with his or her foster
parents; or,
2. Is not likely to be adopted because he or she is:
Eight years of age or older;
Mentally retarded:;
Physically or emotionally handicapped;
Of black or racially mixed parentage; or
- A member of a sibling group of any age, provided two or more
members of a sibling group remain together for purposes of adoption.
FLA. STAT. § 409.166(4)(a) (1987). Unfortunately, the program is not adequately
funded, the subsidy paid can be no more than the monthly stipend paid for a child in a
foster family home, and it terminates when the child is 18 years old. It has been suc-
cessful in encouraging foster parents to adopt children they become attached to, but is
limited in its effectiveness to provide an incentive for adoption.
59. DHRS, supra note 29, at 5.
60. Id.
61, id
62. Id.
63. FLa. STaAT. § 39.45(2) (1987).
64. OSI, supra note 32, at D-1.
65. Id. at D-10.
66. Id.

cao o
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Licensing, which has been mandated by the legislature to assure 4
reasonable standard of care jn foster homes and day care facilities, s
essentially an extension of the police power of the state ¢ Therefore, i
is important that the setting and enforcement of standards be copgs.
tent, fair, and logical. “This is not true in Floridg_ "es HRS placed (.
rey Greer and eleven other children in home which was licensed for
four. One supervisor involved in Corey’s placement had no bac
in foster care and did not know she was required to report to Jicensi

and request a waiver if more than four children were placed in the
home.*®

to the shortage of staff.”

The preamble to Florida’s Foster Care Statute states that it is the
legislative intent of the policy to reunite families.” The requirement is
clear that performance agreement or a plan will be prepared and
submitted to the coyrt if a child is going to be in foster care longer
than 30 days 7 The pPlan must include specific actions to be taken fo
eliminate or correct the conditions that Jed to foster home placement
and the length of time it will take to implement.”

Contrary to the mandate, a review of the 1982 report on foster
care and subsequent statistica] data shows substantial failure to iden-
tify and provide counseling, emergency intervention, and other services
Necessary to reunite the family or prevent removal of children from
their homes,7s Many of the Program deficiencies identified in 1982, in-
cluding the availability of outreach menta] health programs, day care,
day treatment, and before and after school care, were labeled as defi

o

67. SumMaRy, supra note 50, at 23

68. Id. at 24

69, BLuEPRINT, Supra note 1, at 2].

70. SuMMARy, Supra note 50, at 24,

7 BLUEPRINT. Supra note 1, at 2].

72. FLA. STAT § 39.45(2) (1987).

73. FLA. STAT £ 39.451(4)(a) (1987).
74. FLA, STAT §§ 39.451, 39.452 (1987).

75. DH ;
https:// nsuworks!.flgvafgﬁ’;‘r,ﬂr!)\%ﬁ 2%?32?1‘3 64,
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cient in subsequent reports.”® The conclusion is clear. Programs re-
quired to reunite families and prevent the permanent removal of chil-
dren from their homes are non-existent and, where they do exist, they
are insufficient to meet either the need or the mandate.

State law proscribes abuse and neglect of children and establishes
criminal penalties for culpable and willful neglect.”” The foster care
and adoption program mandated by the statutes requires the state to
provide Florida’s abused and neglected children temporary shelter and
appropriate care when reunification with their natural family is possi-
ble and permanent placement when necessary for their protection. Fail-
ure to fund and properly implement that program may result in liabil-
ity for the state.”

76. OSI, supra note 32, at D-6. The governor and legislature have the authority
to remedy many of the deficiencies that plague the service delivery system for children
in Florida’s foster care program and those in need of other special services. The legisla-
ture established the legal authority and budgets under which HRS must operate.
DHRS, supra note 29, at 23. The statutes described in this paper mandate programs
supported by national and state experts on foster care. FLA. STAT. § 415 clearly pros-
cribes abusive treatment and § 827 provides criminal penalties for people who abuse
children. However, the facts provided in this paper, many gathered from reports com-
missioned by the Florida Legislature, lead one to believe the legislature has failed to
grasp the magnitude of the problems facing children in need of the state’s protection
and its services.

The failure to provide adequate services was documented in the OSI report in
1982. Subsequent reports support the conclusion that abuse of children in foster care
and in their own homes due to failure of the state to take appropriate intervention and
prevention actions has increased. As documented, budget increases have not kept pace
with population growth and legislative mandates. If the legislature made children in
need of special services, its top priority for a couple of legislative sessions, many of the
problems could be resolved without resort to legal remedies through the courts. Cer-
tainly the philosophy, intended as law, expressed in FLA. STat. § 39, § 409, § 415, §
827, § 393, § 394, § 20.19 and other sections, supports this theory.

771. See FLA. STAT. § 415 (1987); FLA. STAT. § 827 (1987). Chapter 415 re-
quires: an investigation by HRS; reporting of abuse and neglect; HRS to immediately
report to the state’s attorney or a police agency all injuries that are discovered; and
provides for: protective services teams:; the appointment of guardian ad-litems when
abuse has occurred; and confidentiality of reports and records. FLa. Stat. § 415
(1987). Chapter 827 proscribes abuse and neglect and makes willful and culpable neg-
lect punishable under the criminal statutes. :

78. See Doe v. New York City Dep’t of Social Services, 649 F.2d 134 (2d (Ell'.
1981); Shull v. Zumwalt, 564 F. Supp. 1030 (D. Mo. 1983); Wolfe v. New Mexico
Dep't of Human Services, 575 F. Supp. 346 (D. N.M. 1983); Lynch v. King, 550 F.
Supp. 325 (D. Mass. 1982), af’d sub nom., Lynch v. Dukakis, 719 F.2d 504 (1st Cir.
1983); Elton v. Orange County, 3 Cal. App. 3d 1053, 84 Cal. Rptr. 27 (Cal. Ct. App.

Published by NSUWorks, 1988
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Florida’s foster care and adoption statutes conform with he fed-
eral Aid to Families with Dependent Children-Foster Care (AFDC.
FC) program, established in 1980 by Congress as part of the Adoption
Assistance and Child Welfare Act.™ This comprehensiye program for
dependent children requires a written plan, adherence to the plan, ang
periodic reviews of foster home placements # The plan must include

agency an obligation to fulfil] the requirements of a Plan and to per-

III.  Judicial Remedies

1970); Yamuni v, State of Florida, Dep’t of HRS, 498 So. 2d 441 (Fla. 3d Dist, Ct.
App. 1986); Florida State Nat'l Bank of Jacksonville v. City of Jacksonville, 339 So.
2d 632 (Fla. 1976); Vonner v. State Dep’t of Public Welfare, 273 So. 2d 252 (La.
1973); Koepf v, County of York, 251 N.w. 24 866 (Neb. 1977); Bartels v, County of

9. 42 USCS. § 671(a) (1984)
80. Id

8. ©2US.Cs. § 6155 (1984),
82. I1d;92uUsCs, § 679 (1984),
8. ©2UsCs. § 671(b) (1984),

84. Vonner State Dep’t of Public Welfare, 273 So, 24 252 (La. 1973).

85. Elton v. Orange County, 3 Cal. App, 34 1053, 1057, 84 Cal. Rptr. 27, 31
(Ct. App. 1970),

14
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14 in protective custody is a “discretionary function.”**
g cl}*‘l;rllil;; :rrld significantly, children in foster care have suc:cessfully
claimed and litigated fourteenth amendment due process violations,
based upon denial of benefits created by st.:«xte/fefieral laws and geguia-
ions.*® These cases are generally class action suits brought for injunc-

sive relief and a declaratory judgment.

A. Tort Actions

In recent years, successful tort actions brought against placgment
agencies by individual children required proof of duty and proximate
cause. Two arguments have been used by foster children to prove the
duty element. In Vonner v. State Department of Public Welfare,* the
court advanced a direct argument theory.®* The court said that by tak-
ing custody of the children, the agency assumed responsibility for their
care and well-being, and therefore had the duty to protect them from
abuse.” In Vonner, two children from a foster home had been placed in
a detention center for running away on three separate occasions after
allegedly having been beaten. Three months later, one of the two chil-
dren left in the home was beaten to death by the foster mother.*® The
Louisiana Supreme Court found that the placement agency was vicari-
ously liable for the acts of the foster mother since the agency assumed
the responsibility for the care and well being of the children when it
took them into custody.* Furthermore, the court said the agency could
not escape its responsibility by entering into a contract with the foster
parents.”® The court observed that the agency retained custody of the
foster child and was liable for breach of its duty when the child’s “well-
being” was not protected by the foster parents.*®

88. Elton, 3 Cal. App. 3d at 1055, 84 Cal. Rptr. at 29.

89.' Lynch v. King, 550 F. Supp. 325 (D. Mass. 1982), aff'd sub nom., Lynch v.
Dukakis, 719 F.2d 504 (1st Cir. 1983)

90. 273 So. 2d 252 (La. 1973).

91, Id. at 255,
N Wl The court said that the placement agency could not contract away its
dlrwt.mponsll?llny. for children in its custody. Therefore, under this theory, placement
agencies are vicariously liable for the acts of foster parents when the duty of the

;g:tn;y!?r the well-being of the foster child is breached through acts by the contracted

93, Id. at 254-55.
9. Id.

95. Id. at 25556,
96. 1d. at 255, In Vonner, the court’s decision was based upon the theory that an

Published by NSUWorks, 1988
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Foster children plaintiffs also argue that the placement o

breaches a legal duty when it fails to follow its own regulatio

state a cause of action.®® [p Bartels v, County of Westchester,“
York court said that if the agency knew of the foster parents’ incompe.
tence or of their indifference to the discharge of their duties, jt might
be held liable for an ensuing injury,100 Proximate cause i not raised g5
frequently as the issue of duty, but the question of whether the foster
parents’ actions are an intervening cause of the child’s injury is, If the
foster parents’ actions are independent of circumstances Created by the
placement agency’s negligence, then the agency cannot be held [ig-
ble. 2 However, as Elon held, if the abuse by the foster parents is
created by or allowed to continue due to the negligence of the place-
ment agency, the agency can be held liable for any damages which
result 102

Generally, federal, state, and local governments are not susceptible
to actions in tort unless the government has consented to be sued. For

period . |
lous performance of its duties, /d,
97. 3 Cal App. 3d 1053, 1057, 84 Caj. Rptr. 27, 3] (Ct. App. 1970).
98. Id.
9. 76 A.D.2d 517, 518, 429 NYS. 2 906, 910 (App. Div. 1980). The court

. t!iet:i:;d,&e ! agency had breached a statutorily mandated affirmative duty
to "

100. 14,
101, Elton, 3 Ca, App. 3d at 1053, 84 Cal. Rptr. at 27. The argument in Elton
placement

Wmmﬂif P gency had removed the child from the foster home, the foster
iy o had the Opportunity to abuse the child, 14,

102. 1d; See RESTATEMENT (Seconp) op Torts § 422A (1965). The Restate:

https://nsuworks.nova.edu/nlr/vol12/iss2/13
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when statutory limits for damages have ban set, courts ._v.txll must de-
cide whether immunity protects the sovereign from liability. i
In determining the immunity issue in cases brought by foster .Chl']-
dren, most state courts will decide whether a dut_y ow.ed to the child is
discretionary or operational. In this regard, a California appcllatf“oourt
overturned a trial court’s decision in Elton V. Orange Cqunty, and
said that if every act which involved an exercise otj discretion was con-
sidered discretionary, all official activity would be immune from prose-
cution.’®® In Koepf v. County of York,'*® the Supreme Court of Ne-

braska stated:

The placement in foster homes of defenseless children, and the su-
pervision of their health and care, once committed to the custody of
the welfare department must be accomplished with the reasonable
care commensurate with the circumstances. We hold that a politi-
cal subdivision of this state can be held liable for a breach of that
duty.'*

Florida recognizes governmental tort liability for negligent con-
duct when there is failure to exercise either a common law duty of
reasonable care'®® or a statutory duty of care.*® However, “for certain
basic judgmental or discretionary governmental functions, there has
never been an applicable duty of care.”**® The governmental immunity
statutes place a cap of $100,000 on individual claims unless the legisla-
ture successfully files and enacts a claims bill providing additional com-
pensation following a judgment in favor of a plaintiff against any state
agency or its subdivisions.** In addition, a foster child plaintiff in a

104. Elton, 3 Cal. App. 3d at 1055, 84 Cal. Rptr. at 29.
105. Id.; 84 Cal. Rptr. at 30-3].

1985)
109, 1d,

10. Id. Fra, Star § 768.28(5) (1987) provides that governmental agencies

“shall be liable for tort claims in the same m

“shal anner and to th i

individual under like circumstances, , . .
1. 14,

Published by NSUWorks, 1988
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tort liability, 117

Recently, the question of governmental liability - and more specifi-
cally, the question of HRS liability - was addressed in Stare of Florida,
Department of Health and Rehabilitative Services v. Yamunj 1
case involved alleged negligence by HRS in investigating the reported

Caseworkers were negligent.’”* The coyrt acknowledged that “compe-
tent evidence” Supported the facts as alleged. 2+

The court addresseq HRS’s claim of sovereign immunity after de-

112. Fra Stat, § 39.455 (1987).

i13. .an So. 2d 1010 (Fla, 1979),

114, Fra. Const, Art, I, § 3.

115, Commercigl Carrier, 371 8o, 2d at 1010,
116. 467 Us. 797 (1983).

HT. 14 a4 798,

118. 498 So. 24 441 (Fya, 34 Dist. Ct. App. 1986),
119. 1d a¢ 442,

120, 14 at 441,

120 ‘13 at 442,

122, 14

123, 14

124, 14

https://nsuworks.nova.edu/nlr/vol12/iss2/13
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i statutory duty to the child. Just one year ear-
qndmg t;i:a!:olzsf’z‘rvlfd Cindomim'zm A);sociation v. City of Hialeah,'*®
111:’:’1711I:>rida Supreme Court had held that a statute enacted for the groi
tection of the general public did not give rise to a duty to mdmt u:s
citizens.'*® In Yamuni,'*” however, the court interpreted the statute :
one enacted to protect individuals or a class‘ f’f individuals, distinguish-
ing it from Trianon.’*® The court held that, “where, as 1'1e.rc the express
intention of the legislature is to protect a class of mdw.lduals from a
particularized harm, the governmental entity entmsfgiwn;h the protg;;
tion had a duty to individuals within the class. . . . _Smcc the chi
in Yamuni was a member of the class the legislature mtcndeq to pro-
tect,'** the court held HRS owed a statutory duty to protect him from

d neglect.'®!

abus;na;riangn and Commercial Carrier, the court adopted a four-part
test to determine whether an agency’s conduct is discretionary or oper-
ational.’® The test was first adopted by the Washington Supreme
Court in Evangelical United Brethren of Aona v. State.*** Yfzmuni ap-
plied the same test. If all four parts can be answered unequivocally in
the affirmative, the conduct is considered discretionary.’* However, if
one or more can be answered negatively, the agency may be subject to
liability,'®®

125. 468 So. 2d 912 (Fla. 1985).

126. Id.

127.  Yamuni, 498 So. 2d at 443.

128. Id.

129. Id. at 442,

130. Fura. STAT. §§ 827.01-.04 (1987). This chapter of the Florida Statutes pros-
cribes child abuse and provides penalties for “whoever, willfully or by culpable negli-
gence . . . abuses ‘a’ child.”

131, Yamuni, 498 So. 2d at 442-43. See also FLA. STAT §§ 327.01-.04.

132. Trianon Park, 468 So. 2d at 918; 371 So. 2d at 10, 12.

133. 67 Wash, 2d 246, 407 P.2d 440, 445 (1965).

134, 4.

135. Id. The questions are:

1. Does the challenged act, omission, or decision necessarily involve a ba-

$i¢ governmental policy, program, or objective?

L Is the questioned act, omission, or decision essential to the resolution

or accomplishment of that policy, program or objective as opposed to one

which would not change the course or direction of the policy, program or
objective?

3. Does the act, omission or decision require the exercise of basic policy

Fvnl:m:‘:?)n. Judgment and expertise on the part of the Bovernmental agency
involved!

Published by NSUWorks, 1988
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it by the legislature.1% Applying the four-part test, the court decideg
two questions aﬂ‘irmativcly,‘“ two negatively, and characterized the al.
leged negligent conduct as operational.’*® The coyrt held that the re,.

investigate involved Operational acts,” the court stated, “jit was incum-
bent upon HRS to investigate in a competent manner or face the conse-
quences for its negligence, 140 The question of Whether HRS wajyeg
sovereign immunity has been certified to the Florida Supreme Court 1

In George W. Zink 1v v. Department of Health and Rehabilitg-
tive Services, ™ 3 child in the custody of HRS was Placed in a foster
home. The natura] child of the foster parent shot the foster child with 2
shotgun 143 Appellant alleged HRS breached its duty of care by failure
to inspect the home and monitor the care and treatment of the child
while in foster care 144 As a result, the child alleged he had been placed

4. Does the governmental agency involved possess the requisite constitu-
tional, statutory, and lawfy| authority and duty to do or make the chal-
lenged act, omission or decision?

136. FLa. Stat § 20.19 (1987).
137, Yamuni, 493 So. 2d at 443,
138. 1d. at 444,

139. 1d; See Emig v. State Dep’t of Health and Rehabilitative Services, 456 So.
2d 1204 (Fla, 15 Dist. Ct. imi

20
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manded the case for further proceedings.'*’

5 cxg Tl;.'corth noting is a case brought against thc_City of Jac_kson-
yille by a bank in its capacity as guardian of two children. In ﬁ:.ly of
Jacksonville v. Florida State Narioqal Bank of Jacksonville,**® the
children were seriously abused by their fath'er after .rcpwt.ed iix’)orts_to
the city police department of the father’s prior abusive action. Plam-
tiffs alleged that the police failed to exercise “reasonal’),lc care in _the
special duty undertaken in the children’s behalf. . . . ’.'° The First
District Court of Appeal decided the city could be held !mblc for tor-
tious conduct; the supreme court decided the first district had act.ed
within its authority although the decision was allegedly in conﬂic.t with
other appellate decisions.'® The supreme court held that_ the writ was
improvidently issued and was without jurisdiction. It decided thc‘fz.icts
of the case were so different from prior decisions favoring municipal
immunity that the rules did not apply.’®* Further, the supreme court
found that the first district had done a “thorough and thoughtful job of
analyzing Florida case law in order to apply it to the facts of the par-
ticular controversy before it.””1%%

Although the question of sovereign immunity has been decided in
favor of abused children in states across the country, HRS apparently
believes that the question of its own liability has not yet been decided.
If the Florida Supreme Court affirms the appellate court’s answers to
questions two and three of its adopted test in Yamuni, acts or omissions
by caseworkers may be considered operational or ministerial and not
discretionary.’®* If the court follows its previous decisions and its heart,
it can create an important standard for evaluating HRS’s responsibility
to the state’s children; a standard logically founded upon its statutory
duty to protect children from abuse.

147, Id,

148. 339 So. 2d 632 (Fla. 1976).
149, Id. at 633

150. 1d. at 63233,

151, Id. at 633

152, Id.

discretion and choose the tactics d [ i
. ( eemed appropriate without WOrry over possibl
Bations of negligence.” Florida State Nat'l Bank, 339 So. 2d at oyJS. (o
154, Yamuni, 498 So. 2d at 443,

21
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B. Section 1983 Damage Actions
A 1981 New York case, Doe v. New York City Departmen of

Social Services, s may have triggered the trend toward section |93
civil rights challenges in foster care cases.'” In Doe, a fogter child
claimed deprivation of her constitutional right to be free from harp

which she was subjected for over six years,15®

The court first dealt with the immunity issue and declared th
“Government officials may be held liable under section 1983 for a faj.
ure to do what is required as well as for overt activity which is unlay.
ful and harmfy] »1eo Previously, in Monel] v. Department of Socigl
Services of New York City,"® the U. S. Supreme Court had reversed
its earlier position and held that Jocal governments were not immune
under section 1983,162 The Monell court said “it js when execution of 3
government’s policy or Custom, whether made by its lawmakers or by
those where edicts or acts may fairly be said to represent official policy,
inflicts the injury that the government as an entity is responsible under
§ 1983.71es

The court also held that in a charge of failure to exercise an af-

B P S

155. 649 F.2d 134 (2d Cir. 1981) (Based upon the court’s misleading jury in-
structions and erroneoys evidentiary rulings, the court reversed the jury verdict in favor
of the Bureay and remanded the case for 5 new trial),

156. Title 42 US.C. § 1983 provides:

Every person who, under color of any statute, ordinance, regulation, cus-
tom, or usage, of any State or Territory, subjects, or causes to be sub-

159. 14,
160. 1d. at 14;.

161. 436 Us. 658 (1978),
162. 1d. at 660,
163. 1d. at 690,

22
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firmative duty, two fundamental requisites are n oy i aiig
1983 liability to be imposed: ecessa

The first is that the omissions must have been a sul?stantial factor
leading to the denial of a constitutionally prot.ectet_i liberty or prop-
erty interest.”® The second is that the officials in chargf o( the
agency being sued must have displayed a mental state of dchber;
ate indifference” in order to “meaningfully be termed culpable

under Section 1983.1%®

The court explained that an interpretation of the term “delibcrgte
indifference” in the foster care situation is more difficult to determine
than in other settings.'®® The goal of the state’s foster care program
was the creation of a family-type environment and a high degree of
intrusiveness or direct supervision by the agency was discouraged.'®”
However, on appeal the Second Circuit Court of Appeals found evi-
dence that the agency had been “deliberately indifferent” and could be
held liable under section 1983.'%® The court held that indifference must
be based upon knowledge of an affirmative duty.’* Further, “actual
knowledge of a specific harm is not the only type of knowledge that will
suffice.”'” The defendants in Monell had been charged with knowledge
of unconstitutional conditions. This knowledge was evidenced by persis-
tent violations of their statutory duty to inquire about conditions of al-
leged abuse, to be responsible for those conditions, and for their failure
to take corrective action.'™ After remand to the district court and sub-
sequent appeal of its decision to enter a judgment notwithstanding the
verdict in favor of the agency, the circuit court restated its decision
that in this case “there was sufficient evidence of liability under section

164. Doe, 649 F.2d at 141,

165. Id.; West Haven v. Turpin, 439 U.S. 974 (1978).

166. Estelle v. Gamble, 429 US. 97 (1976). (The Court in Estelle said, “Gov-
ernment officials may be held liable under § 1983 for a failure to do what is required as
we.Il as for overt activity which is unlawful and harmful.” This case was brought by a
prisoner alleging neqligence on the part of the warden of a prison and the Texas De-

sustained while doing prison work.).
167, Doe, 649 F.2d at 142,
168. 1d.
169. 1d. at 145,
170. 14,
7. 14,

Published by NSUWorks, 1988
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1983.71"* The court ordered reinstatement of a jury award of $225,000
against the placement agency.'?®

In Estate of Bailey v. County of York,' the Third Circyjy Court
of Appeals declared that protecting a child is not limited to Situation

appeal, the federal court imposed liability on the agency for failing to
institute protective custody proceedings; the court remanded the case
for further proceedings.!”® |p commenting on the burden of proof fac-
ing plaintiffs seeking to impose liability under section 1983, the Bailey

172. Doe v. New York City Dep't of Social Services, 709 F 24 782, 792 (2d Cir.

173. 4.
174. 768 F.24 503 (3d Cir, 1985).
Id.

176. Id. at 510,
177. 1d. at 512
178. 14,
179. 14,
180. 14

181. 791 F.2q4 881 (11th Cir. 1986).
182. 1d. at 882

24
https://nsuworks.nova.edu/nlr/vol12/iss2/13



Beach: No Tears for Corey Greer: A Review of Foster Care in Florida. Is 905

1988] Foster Care in Florida

i ds of her foster mother.’*® “As a result of [the] inju-
;?:: r:? :;:::sehizaction . . . to unnecessary medicatiqn, the [child]
lapsed into @ coma, in which she remain[ed]” at the time of the ap-
peal.”** The plaintiff brought action agalf:st state 9ﬁiclals based upon
alleged violations of Georgia statutes which established a program of
foster care and allegedly created a claim of entltlemenf by fospr .clnl-
dren to certain benefits.'®® The court held that the “deltbe'rate indiffer-
ence” standard of Doe,'®® which requires both an allegation of knowl-
edge and some evidence of the agency’s failure to act on that
knowledge, had not been met.'®”

There is some indication that the federal court felt that Taylor
should have been filed in state court.’®® The court acknowledged that
the injuries were serious and that the defendant might have violated
state statutes and regulations, or violated common law duties owed to
the plaintiff, but, according to the eleventh circuit, those allegations
were insufficient to establish a constitutional violation under section
1983160

Successful section 1983 actions for damages in federal court will
require proof of deliberate or reckless disregard for a child’s safety and
evidence that an agency’s actions are below minimum and prevailing
standards. The pleadings will require specific allegations that the
agency knew, or should have known that it complied with its duty to
protect children from abuse and neglect or of the conditions that
caused the child’s injury. And, a court may apply a test for “deliberate
indifference” if a plaintiff alleges that the agency failed to follow estab-
lished guidelines or regulations.%

183. Id.
184, Id,
185. Id.
186. Id. at 883,
187. Id.
188, 1d. at 884,

189. 1d. In tt?c dissenting opinion, an argument was made that Georgia's statutes
provide more thanv Just “procedural guidelines to be followed in arriving at a decision,”
and, therefore, a right and a duty to protect children had been created. /d. at 884, 885

H » . . . . . .
s:i l;tl;l;;:, J., dissenting). The dissenting opinion offers a view more closely aligned

~ 190. Doe, 709 F.24 at 782. Other cases clai
cies hn've been filed on behalf of parents. Courts
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C. Actions for Injunctive Relief and Declaratory jyq
&ment

During the last decade .

: » class actions for injunct:
cla Or Injunct i

therztt?;);rj udgmb:m have been successfully filed in sevl::alrehef s

ents and £ 8 o X foster iin dependent children P -

N¢ natural parents for failure to provide bcneﬁ,n:l r;::tizs:i;:dl’ﬂr.

in

agency has a staty ”

o dmind indit;‘::{ezzy t0 do 50.” /d. However, agency policy that would meet the
il o rerspin standard had not been alleged. /d. Some children will

X ural home and shoyld not be because their parents canno!n;'r:

Dep’t of Human Servi

court in Oregon wer :::';Q’S F. Supp. 346 (D. N.M. 1983). A case brought in sai

626 P.2d 137 A%, T before trial for $90,000. Bradford v. Davis 2930 Or. 855

dc_ﬁned by state law, l;l Brifd}:gjesm that liability may arise if there is‘ ncgiiger;ueI;

failed to take “reasonable actj 74, a 17-year-old brought suit claiming the agency had
ctions” to find him an adoptive home. He had been in foster

191. Lynch v, D i '
gupp‘ 1030 (D. Mo, ll;:?’;])(:‘i\./’c:l?'cFlszsm - _Cif' ' of Human St 5.
uppl‘;% e ol V. New Mexico Dep't of Human Services, 575 F.
2949 F.2d 504 (1st Cir, 1983),

Lynch v, ki
g, 550 F, Supp. 325, 328 (D. Mass. 1982) (order granting

pre!iminary injunecti
1983) Junction), afd sup nom., Lynch v. Dukakis, 719 F.2d 504 (1st Cir.
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: i tective intervention by agencies of the Commo:)-
Ch]lfli:l:); ﬁl::sta:{;nfsr:tts, under the foster family home care system in
ww,-;ﬁon pursuant to 42 U.S.C. Sections 608, 625 . . . and all mem-
:gres of the natural and foster families of such children.”*** The court
analyzed the necessary fon;r cri;;rila“ prior to issuing a preliminary in-
— ion by plaintiffs. :
Junmﬁz Oc:r:n‘?rtmf?:slftmdct}e;rr:nined whether the plaintiff exhibited likeli-
hood of success on the merits, carefully analyzing the facts presented
by parents, friends, and employees of the state. The court also looked
at the requirements of the federal statutes pertaining to fost.er care and
adoption prior to 1980 as well as the 1980 Adoption 5531star§cc and
Child Welfare Act, parts of which had become effective during the
year it had taken to hear evidence on the motion.".' Even before Con-
gress passed the 1980 Act, the state had been required to develop and
review service plans to assure proper care and to prevent fos?cr care
placement whenever possible through programs established to improve
conditions in a child’s natural home.'®” The court found that the 1980
Act established specific requirements which mandated written service
plans for children placed in foster care and periodic review of those
plans every six months.’®® The facts revealed a failure to substantially
comply with the requirements of either section 608 or section 671
which required the agency to develop plans, provide services and make
periodic reviews.'® Therefore, based on a preponderance of the evi-
dence, the court concluded that plaintiffs had established a likelihood
of succeeding on the merits of their claim, 290

The court then had to decide whether the plaintiffs would suffer
irreparable injury if preliminary relief was not awarded 2! The court
concluded that without case plans and periodic reviews, children in fos-
ter care in the Commonwealth would continue to face a grave threat of
serious harm 202

Next, the court considered whether the “irreversible bodily and
emotional injury” threatened outweighed the hardship placed on the

194, Id at 327.
195, Id. at 330,
196. 1d. at 332.37.
197, Id. at 335,
198. 1d. at 339
199, 1d. at 337,
200, d.

1. 1d, at 338
202 Id at 339,
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state in granting relief.** The judge acknowledged concern about te

“the need for judicial sensitivity to these concerns does not Justify abd;.
cation of judicial responsibility.”20¢ The judge concluded thgt the
threat of irreparable injury outweighed any burden imposed on fhe

families or relatiyes when possible. If reunification is not possible, then
readiness for adoption or lega] guardianship must be included in the
Plans.®® The oot further ordered the state to provide adequate
Caseworkers tg develop and review the mandated plans !

In Shuil v, Zumwalt, 2 the chief judge of the United States Dis-

203, 4.

204, 4.

205. 4.

206. Id. at 34,

207. 14,

208. 14,

209. Id. at 355

210. UScCs, § 671(a) (1984),
211, Lynch, 550 F. Supp. at 355,

212. 564 F. Supp, 1030 (p, Mo. 1983). (Shull was a class action brought by
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trict Court for Missouri approved a cqnsent order between the plau}tlﬂ'
and several individuals and agencies in .charge of fost.er care m’l"ﬁ
that expressly and specifically required 1mprove.ments in services. o
order was published to assist other courts in considering simi

questions.***

Wolfe v. New Mexico Department of Human Services,*** a de-
pendtI::t chi{:i and others alleged failure by thf: State of New Mexico to
move children in state custody toward adoption as man@ated by state
and federal statutes.**® Following denial of a summary judgment mo-
tion by the defendant, the New Mexico Department of Humz'm Ser-
vices, the district court approved a consent decree. In denying ghc
agency’s summary judgment motion, the court ac!drﬁscd the question
of abstention based upon comity and federalism with regard to the fed-

next friend to an infant, and others similarly situated, to challenge the provision of
foster care in the metropolitan area of Jackson County, Missouri.).

213. Id. The order expressly and specifically required: (1) licensing of foster
homes based upon the existence of qualifications of foster parents to provide “nurturing
and safe homes,” and mandatory training of foster parents; (2) proper matching of
foster children with foster parents based upon the housing restrictions for the home and
the foster parents’ expressed preferences; (3) a pre-placement process and supervision
of the foster home including actual and psychological preparation of the child for
placement and preparation of the foster family for placement of the child and a
monthly review of the child’s placement to ascertain proper supervision and to “assist
in identifying and rectifying any problems™; (4) prohibition on the use of improper
punishment of foster children including a ban on corporal punishment, and assistance
in the development of appropriate alternative forms of discipline; (5) investigation of
and response to suspected incidents of abuse and neglect or unsuitable care; (6) elimi-
nation of overcrowding in foster homes and the provision of day care services when
necessary; (7) the rate of reimbursement based upon the rate determined by the U.S.
Department of Agriculture as Necessary to provide adequate care for children in urban
areas of the region of the country; (8) a maximum caseload size of twenty to twenty-
five children assigned per social worker: (9) social service worker training; (10) medical
care including dental and mental health services; (11) essential services necessary to
adequately treat psychological, emotional and intellectual problems a foster child may
suffer; 12) permanency planning with written service agreements with natural parents
when possible, including a requirement that the agency must provide services to the
natural parent agreed to by the parties when the goal is a return to the home and when
a return is not appropriate, a plan for permanent placement in six months that may
mttlle n(iop:iuon, the steps for which the decree clearly provides; and finally, (13) the
plaimiﬂn"li ;unr:t;mtonpg element requires the agency to ‘snbmn compliance reports to

»ei semi-annually for five years and specifically outlines factors to be
feported following the prescription of the order. /d. at 1031-43.

214. 575 F. Supp. 345 (D. N.M. 1983).
215, 1d. at 348,
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eral court’s “involvement in the operations of State governmen» and
stated simply that the state had failed to make a prima facje showing
of facts necessary to apply the doctrine of abstention.#1¢ Tpe

€ven argue the s.
sue, the court embraced the plaintiff’s arguments and stateq:

‘[P]roperty interests are not created by the Constitution, by rather
are defined by existing rules or understandings that stem from ap
independent source such as state-law ryles or understandings thas
secure certain benefits and that Support certain claims of entitle-
ment to those benefits.'21® Construing the allegations of the com.
plaint liberally, the Court cannot Say . . . that the plaintiffs cannot
Prove any set of facts which would entitle them to relief” 219

The court rejected, however, the Plaintiffs claim that 2 liberty in-
terest arises “not from any specific federal or state law, but rather is
implicit in the constitutional guarantee of ‘liberty’."220 Tpe plaintiff
attempted to persuade the court that the asserted liberty interest

Was part of the protection courts have “traditionally provided in mat.

ters of family,” byt the court rejected that argument.?*' Op the liberty
issue, the court concluded:

[1]t cannot be seriously disputed that if the plaintiffs are entitled to
certain benefits under state and /or federal law, and if these bene-
fits have been denied by the defendants, the Dye Process Clause is
implicated , . [T]he defendants have utterly failed to demon-
strate they are entitled to judgment as a matter of Jaw 2

Finally, the defendants apparently attempted to defend on grounds
of immum’ty, claiming that the statutes and regulations allegedly Vl'f«“
vested them with “broad discretion.” The court stated, “[t]his
argument is patently frivoloyg, 223 The court emphatically denied the

T

216. Id, ay 350,

217, 1d. at 350,
218,

e 1d. at 351 (citing Board of Regents v. Roth, 408 U.S. 564, 576 (1972))
. 1.

220, 14,

221. I at 35,

222. 1d. at 354,

223, 14

30
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1988] Foster Care in Florida

’s motion for summary judgment, finding it “poorly conceived
:;ge?lﬁ:;:ded.” Subsequently, a consent decree was approved by the
224 ;
t;;.ynch set an important precedent for maintaining a class action
suit for declaratory judgment and injunctive_ r_e!lef when a plac.:emcnt
agency has substantially failed in its I’CSPOI.ISIblIlty to comply with t}ze
AFDC-FC program under the Social Security Act.??® Sh.ull anq Wolfe
both contained similar due process arguments,. e;:ach _thh i dlffcfent
angle, and each was successful.?*® The goal of injunctive 1_'clxef actions
like Lynch, Shull, and Wolfe is to improve governmental inadequacies

and failures that have created systemic harm.

cour

IV. Conclusion: Implications for Florida

Abused and neglected children are pursuing negligence cases in
state court. The successful tort actions nationwide, and those currently
in process in Florida’s courts, show that HRS owes a duty of care to
the children entrusted to its care. They also indicate how abuse can be
directly related to the negligence of the agency and how the agency’s
negligence can constitute a proximate cause of the child’s injuries. Per-
haps most importantly, plaintiffs have successfully established that the
agency’s actions were operational and not discretionary, thereby defeat-

224, Id. The New Mexico Consent Decree was entered in settlement of plaintiff”s
injunctive and declaratory claims and included expressly specific requirements for: (1)
adoptive family recruitment; (2) training all foster parents and workers involved with

foster care in New Mexico; (3) caseload maximums of no more than twenty families

plan for returning home (including placement with relatives), transition/adoption,
emancipation or independent living with an eighteen month limit on return to the pa-
rental home as a viable plan; (5) criteria for adoption including the process to termi-

order, [d, at 354-65,
225, Lynch, 719 F.2d at 504,
26, Shull, 554 F. Supp. at 1030; Wolfe, 575 F. Supp. at 345.
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ing any claim of governmental immunity.

Florida’s courts would be overwhelmed if even 5 Small percen,
of those children and their families who appear to have viable claim
file suit. When deciding Yamuni, the Supreme Court of Florida wij be
asked to determine if, in fact, HRS has a cloak of immunity greater
than other agencies in Florida in cases of Proven negligence,

In light of Doe and other cases, abused and neglected children j;
foster care in Florida could bring section 1983 claims against HRS j,
federal court based upon a child’s constitutiona] right to be free from
harm.®7 A higher degree of Culpability must be Proven in feder
court, and the agency’s performance must be below 3 minimally re.
quired level, 8 byt the question of governmenta] immunity js appar-
ently not a problem in federa] courts.**®* Baged upon the decision iy
Monell, loca] governments are not immupe from liability if a successfy]
section 1983 claim is brought, 23

A class action suit brought for injunctive relief and a declaratory

Judgment s the appropriate remedy to the government’s failure to ade.
- Quately fund, implement, and monitor federal and state mandates, The
Federal Adoption Assistance and Child Welfare Act and Florida’s fos.
ter care statutes clearly mandate 3 Program to protect children frop
abuse and neglect. That Program should promote family preservation
when possible, through a system of temporary shelter in foster care,
with children ang family members receiving counseling and other sup-
portive services. When reunification is impossible, adoptive or other
P€rmanent placement for children must be sought. Florida’s acceptance
of federal funds under the federa] Jaw requires compliance with the
federal act.

As documented by advocacy groups, state consultants, HRS and
the media, foster homes are dangerously overcrowded, and mandated

ceptable job performances.
It is clear that the Lynch tests for injunctive relief and a declara-

S

F.2d at 7182
228. 14

229, Monell, 436 US. at 658,
230. 14,

231. BLUB?”NT- Supra, note |; NAPA, Supra note 11; SHRAC, supra note 18;

Grand Jury Report, Supra note 20; Os1, supra note 2. 32
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g can be met in Florida. A class made up of foster c_h:%-
;?-:i,lggsgtge;;rents and natural parents should easily be able to exl:;b;f
the likelihood of success on the merits, the first step necessary tg_ es -
lish in an action for injunctive relief.?*®> In Lynch, the plam_u“s we :
able to show failure by the state of Massachusetts to substantia : g com-
ply with the requirements of fet.icral _law to develop plans,' pro;;rl e nec
essary service, and make periodic reviews of placements with the m?:i::f-
sary goals of reunification or permanency. Research shows Flori “s
record to be equally dismal, and plaintiffs should be able to successfully
plead similar circumstances. ' .

The second requirement for injunctive relief, th’e showing of irrep-
arable injury to the plaintiff,?®® is a fact of daily life for many fos'ter
children in Florida. When the court considers whether the harm which
threatens our children outweighs the hardships which might be placed
on the state in granting injunctive relief, the decision should be easy.*
This will only require the plaintiffs to prove that the long-term effects
of program improvements in the foster care system, when t.aalaneed
against the short-term effects of a possible loss of federal funding, out-
weighs any hardship which would be placed on the state by granting
relief. Many of the cases successfully brought in other states applied
the Lynch court standard. That standard is reflected in its statement
that “the need for judicial sensitivity to these concerns (the state’s loss
of funds) does not justify abdication of Judicial responsibility.”** If
that standard is applied by a court reviewing the facts in Florida it
would produce the same results.

Finally, a plaintiff must show that the public interest will not be
adversely affected by the court’s decision to provide injunctive relief **®
In Florida, it is clear that many children in foster care are not receiving
the care required by law and public policy. Florida's citizens have an
interest and a responsibility to ensure corrective action and thereby
provide the tools for proper care of its children. The public interest can
only be enhanced.

Often, duties owed to children and other members of society can
only be enforced by our courts, The public policy embodied in laws
enacted to prevent and ameliorate the effects of abuse and neglect of

—

232. Lynch, 550 F. Supp. at 332-37.
233, Id, at 338.39,

234, 1d. at 339-40,

5. 1d. at 339,

236. 1d. at 340
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children must be taken seri
; ously. A class acti i
ance with federal and state Jaws may vcr;C‘?On Suit to compe compj.

ell be in Florida’s future

Marcia Beg
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