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RAISING OUR CHILDREN: THE VILLAGE HAS WORK TO
Do

JUSTICE PEGGY QUINCE*

PRELUDE

On behalf of the Gwen S. Cherry Black Women Lawyers
Association, I am so grateful that you all have come, and I thank you for
coming. I thank all the panelists and speakers—will the board of Gwen S.
Cherry Black Women Lawyers Association please stand and be recognized?
[applause]

An association of black women—some mothers and many of us
not—our advocacy around this issue is pretty obvious, but when we decided
to reach out to people, we were so very quickly joined by a huge, broad
community of people who believe in raising each other’s children. There are
just too many people who have been involved in this from the very beginning
to thank individually, but I do want to give a very special “thank you™ to
Dean Garon for his leadership and NSU’s Law Review for their tremendous
work and vision—thank you very much. [applause]

I have the pleasure of introducing a woman, who in addition to her
own two beautiful daughters, is known for minding other people’s children.
So it is very fitting that we have Justice Quince with us today. In 1998,
Justice Quince was appointed to the Florida Supreme Court, becoming the
very first African American woman to hold that role. From 2008 to 2010,
she served as the Court’s Chief Justice, becoming the first African American
woman to head any branch of Florida government. She has been a relentless
advocate who believes that the law could and should be used to combat
social injustice. We could not agree more, and it is with great pride and
honor that I introduce you to Justice Peggy Quince.

RAISING OUR CHILDREN: THE VILLAGE HAS WORK TO DO
Good Afternoon. It is really my pleasure to be here with you today

and to talk with you about the subject of this symposium. But first, | have to
thank Nova Southeastern University Shepard Broad College of Law and the

» Justice Peggy Quince is an Associate Justice of the Supreme Court of

Florida, having previously served as Chief Justice from July 1, 2018 until June 30, 2010.
During this time, she became the first African American woman to head any branch of
FLorida government. She received her Juris Doctor from the Columbus School of Law at the
Catholic University of American in 1975.

Published by NSUWorks, 2017
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Gwen Cherry Black Women Lawyers Association for putting the symposium
together. In my estimation, there is no topic more important to us than the
topic of our children because the children represent the future of this state,
And, without a healthy respect and response to the needs of the children of
this state, we are not going to have a healthy state. So, thank you for putting
on this symposium. And, I have been sitting here in awe at some of the
topics that have been discussed and gathering some of the information that |
have gathered because I do not actually work on this topic on a daily basis,
but I am a citizen of the State of Florida. I am a part of the Village of the
State of Florida, and so, this topic is vitally important to me. And, this topic
is vitally important to the judiciary of this state.

We are concerned with the number of children that go through our
Juvenile justice system, and so we want to partner with those that we can see
what we can do. Our role is helping to reduce the children going through our
system. We do not want to see this, and | especially—as Cynthia just
said—as a black woman, with children and concern for our black
community, want to continue to see our black young people, and especially
our black young men, go through this kind of process. I look at all the
statistics, and I see that we do not have young men available to go to our
medical schools. We do not have young men available to go to our law
schools, to become architects, and engingers, and teachers, and all of the
things that make for a good, healthy community. And so, we have to
start—we have to start, my friends, at ground zero: to try to change what is
going on in our system. This whole school-to-prison pipeline, the policies
that have resulted from this have got to change. And we have to change it
because we have so many children who are at risk, and they are the ones
who, for the most part, have this problem. National studies will show that
children of color are disproportionately suspended, expelled, and arrested in
comparison to their white classmates. It is also the children—and I am sure
you heard much of this this morning—it is also the children in our foster care
system who are disproportionately impact[ed] by these policies. And here, in
Florida, we see a number of children referred to our criminal justice system
from the school system, and most of those referrals—two thirds of those

going to take all of us who are part of this village to raise our children.
And then let me Just lay down for You some of the statistics that |

forty-four percent, and maybe even higher by now, of the students receiving
out-of-school  suspensions—forty-four percent.  African American and
Hispanic children put together make up about a sixty-five percent of the out-
of-school suspensions, Students with disabilities are disproportionately

https://nsuworks.nova.edu/nlr/vol40/iss3/1
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affected, and you heard, one of the people here today [at the symposium] talk
about thirty-eight percent. And a lot of these out-of-school suspensions
began at a very young age, in the seventh grade—the seventh grade. We are
talking about children who are twelve and thirteen years old—maybe, eleven
even—who are just beginning to get into that puberty. And I do not know if
we talked about that kind of science of what is going on when kids get to
puberty, but those are the children who have been suspended. And once you
are suspended, you are more likely to drop out of school. And school
dropouts are more likely to happen when you have been arrested. And foster
kids are twice as likely to be suspended. And this is a statistic that really
bothered me substantially: By the third grade, eighty-three percent of the
children and foster care had been retained. About half of the children in
foster care never graduate. We all should be concerned about these kinds of
numbers. And most likely, the children who are suspended are suspended—
a lot of them are suspended for, especially talking about minority students—
for conduct that their white counterparts are never suspended for. And we
should be concerned. = Another population that is disproportionately
suspended and expelled are gay, lesbian and, bisexual children. And, 1 was
looking at an article recently, and in some school districts, a third of the
black males have been suspended. A third of the black males in that school
population—this is still in the urban areas—have been suspended.’ And you
heard earlier, that there are multiple causes of it, and some of it is, in fact,
explicit and implicit bias. For the same conduct, they give many of the white
students a pass, but the pass for the black student is to call the police.

We need to do something about that. And I also noted that the
Department of Justice and Education issued last year a letter to school
administrators indicating that, and I quote: “[R]acial discrimination in
school discipline is a real problem.” And one of the commentators said that
kids from suburban white America do not get arrested for cursing at a
teacher, or throwing a book. These are the things they go to counselors for,
but children of color get suspended or expelled. All of you have heard that it
takes a village to raise a child, and in the Village of Florida, we have a lot of
work to do. We need to come together and stem the tide of why we have so
many children suspended and expelled. We are all in this together: The
parents, the teachers, the community, law enforcement, the courts—we are
all in this together. We make up a village that needs to raise these children.

i W. DAVID STEVENS ET AL., DISCIPLE PRACTICES IN CHICAGO SCHOOLS:
TRENDS IN THE USE OF SUSPENSIONS AND ARRESTS 2 (Ann Lindner ed. 2015).
2 CATHERINE E. LHAMON & JOCELYN SAMUELS, U.S. DEP'T OF JUSTICE &

U.S. Dep'r. or Ebuc, DEAR COLLEAGUE LETTER ON THE NONDISCRIMINATORY
ADMINISTRATION OF SCHOOL DISCIPLINE 4 (2014), http://www2.ed.gov/about/offices/list/ocr/
letters/colleague-201401 “title-vi.pdf.
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How did we even get to this point that we are at? A lot of it—all of us have
a part to play in this. Parents of the parents: Some of them have children too
early, too young, so they have no idea what they are doing. They are still
children themselves, and they have no clue about how to raise children. In
other situations, we found parents who work long hours just to make ends
meet, and so they leave their children virtually unsupervised to raise
themselves or be raised by people in the street who mean them no good. In
other households, we have parents who are incarcerated and who are left to
raise them are just squeaking by, and the children often end up in a
dependency system—and that is why we have so many of the foster care
children that we are talking about. So, I think that parents, when they get
overwhelmed and overburdened, need to know that there is some place they
can go for help. Do we do a good job of letting parents know that there is
some help for them? The only time we talk about really helping them is once
they get to the dependency system, and sometimes it is too late at that point,
We need to make sure that these kids have a place where they can do their
homework, places they can go after school. None of us are born knowing
how to parent. We have all had our ups and downs—I have two children
myself—so I know that for a fact. We need to help those that are struggling.
We as a community—as a part of the village—need to help these parents.
And, I used to do mentoring, and I must confess that | have become very
slack in my obligations to our community and to the village. I used to do
mentoring and then I mentored in all levels—the elementary, the junior high,
the high school level—but then I found myself really busy, I stopped doing
it, and once you do, it is hard to get back into it. So, I need to personally
look at what I can do to help our village.

Our schools: I know that our schools are under tremendous pressure.
We have pressure from funding. And, we have pressure, and of course,
funding means we do not have money for the counselors, and the special
education that we really need. And the schools are under pressure for testing
accountability; we talked about that earlier. So I am not really blaming the
teachers for this crisis—I call it a crisis that we are in, per se—but teachers
are part of the village and have to be a part of the solution. [ admire teachers.
I think that the teachers are the most underpaid professionals that there are.
How in the world do we continue to ask people to help educate and in some
cases raise our children when we pay them essentially peanuts? But, we pay
so much to have ourselves entertained. It is Just amazing to me that there has
not been a really national outery to do more about teacher pay. | grew up in
a single-parent household, My father was a single parent, and he worked as
many hours as he could possibly work to raise, clothe, food, educate five
children. And so, my teachers stepped in where they could and helped out. I
can remember we used to go on a lot of fields trips. I grew up in Virginia,
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and there are a lot of historic places in Virginia—Williamsburg, Jamestown,
Yorktown—all of those places. And, we would often go on field trips, and
my father could not afford it; he just could not afford it. An uneducated
person, a civilian worker for the Navy, which was a good job—a lot of
people in the rural area I grew up in worked in the fields and did that kind of
labor, so my father really had a good job for those times, but he could not
afford a lot of those extras. I had teachers who actually stepped in and would
pay for me to go on these field trips. With very little resources themselves,
they would do that, and so I admire what teachers are doing. But the
teachers really have to step up to the plate also—and I know you are under
all this pressure—but sometimes you need to stop and think: Do I really
need to call that resource officer to handle the situation? You have to stop
and think about that because one minute might make a real difference in that
child’s life. Because once they start down that track, it is very, very difficult
to roll it back. So yes, you have some work to do—teachers also. And, that
testing—oh, that testing—it has made, I think, teachers kind of paranoid.
There is that incentive there then to push out those who are bringing down
those test scores, and often, they are the same children we are talking about.
They are the ones who have the low test scores and they are the disciplined
part, and so there seems to be an incentive to push them out.

And, zero tolerance policies:—you cannot have a policy that is a one
size fit all. There has to be some room for some individuality, and let me
give you an example. This is something that happened very recently in
Texas. And, I do not know if you have heard about it or not. There was a
young man named Ahmed Mohammed: A brilliant student interested in
robotics, engineering, those kinds of things. And so, he built a clock at home,
he takes it to school, and the first teacher he shows it to says, “You really
shouldn’t show this to anybody else.” But for some reason, he did. The
police was called. He ended up with a three-day suspension, even after all
the discussion—of what, that he had built this—no bomb was found.> When
we talk about minorities disproportionately dealt with—he was interrogated
four times by the sheriff—or four sheriffs, I should say, interrogated him.
Zero tolerance. We know what happens when children are suspended and
expelled, don’t we? They go unsupervised; there is no constructive
activities; they fall behind in their schoolwork: they get back to school and
they are behind; they become discouraged; and they drop out. And then,
there [is] juveniles out on the streets as prey to any of those adults out there
who are looking for others to do their dirty work. We have a lot of work to

3 Krishnadev Calamur, Inventing While Muslim, THE ATLANTIC (Sep. 16,
2015, 1:13 PM), http://www.theatlantic.com/national/archive/201 5/09/inventing-while-
muslim/405586.
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do. And, once the children fall, and too many children, who have fallen into
Juvenile crime, fall into adult crime. And that is how we get that prison-
industrial complex going. These are the children who later populate the adult
prisons. And, I think that in response to things that have gone on in our
school systems, we brought in these resource officers who were supposed to
be a connection between the community, and the things that were going on in
the school. And yet what ends up happening in a lot of situations is that they
end up arresting children for really minor things. And they end up being the
disciplinarians that the teachers used to be. It is easier to call a resource
officer to come and deal with the situation that teachers used to be able to
deal with.

When I was going to school, I do not ever remember seeing a police
officer on our school campus. Teachers dealt with the disciplinary issues, or
they sent them to the principal’s office, who dealt with the disciplinary
issues. I know that a lot of things have changed; there are a lot more drugs,
and all of that, in our communities, but there still has to be some room for the
teacher being disciplinarian as opposed to resorting to other forces. And
with the increase of, of course, law enforcement, we get the increase of
arrests, we get the increased interventions of our court systems, and we have
more young people in our juvenile justice system than ever before. And
often the children get there, they have no lawyers, they end up in detention
for minor issues, and the cycle goes on, and it goes on, and it goes on. And
we should really think about the fact that we have a monetary issue in
stopping this: It costs about five thousand dollars to process a juvenile case.
That means that this state spends between sixty nine million to seventy-five
million dollars a year processing kids who have been sent to out a court from
schools. That is a lot of money—sixty-nine to seventy-five million dollars.
Let’s think about this: If the cycle goes on, we spend—I believe,
approximately—I think the last numbers 1 saw—is about forty thousand
dollars a year to house a prisoner. How much do we spend a year on
children in school? Seven thousand, maybe? You do the math. We spend
so much money to house prisoners. If we could use that money in our school
systems, just think about what good can be done.

It is just unfathomable to me that we, as a whole community, do not
see the need for true reform. Parents need to stop expecting the school
systems to raise their children, and they need to take a more active part in
their children’s lives. Get help if you need help. Do not blame your
children’s conduct necessarily on the teacher, When | was growing up—I
keep referring to that because it just seems like the school system has
change(_i s0 much—if my father got a call from a teacher—you know what
Wwas going to happen next—I needed to find a pad for a certain part of my
anatomy because my father took the position that there was no excuse for a
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teacher to have to call him, except if she was calling him to tell him I made
all A’s that six weeks. Often, we see the parents berating the teacher.
Parents, you need to take a lot more responsibility, and those of us in the
community, we need to take more responsibility. In addition to the help of
mentoring people, I have to tell you lawyers—lawyers in this room-—you
need to step up to the plate also. You are part of this community. You are
part of this village. And, we just heard a presentation from Professor
Pinkney about the things that she has been able to accomplish. Well, if you
would take—lawyers—some of these cases at this end of it, when the child is
about to be suspended or expelled, maybe you will not have to represent
them at the other point when we are talking about the juvenile justice system.

You are part of the village. You need to help raise our children.
This to me is vitally important. There is a legal aspect to this because you
also heard them say that parents do not understand what their rights are. So,
if we make ourselves a bit—all of us are supposed to do some pro-bono
work—make it a point of doing pro-bono work in this particular area and
helping to keep our children in school. And schools, with the help of the rest
of us, you need to really look at, or re-think, some of the policies that you
have. We need to . . . rethink some of the policies that you have. I would
suggest—because I was listening to the presentation earlier about bias,
implicit and explicit—we need to make sure some of our teachers go through
diversity training. I do not know if you have it in the school system, we try
to do it in the court system. We make our Jjudges have diversity training so
we understand even what we are feeling because no one is beyond bias and
prejudice. But I think if you recognize that that’s what it is, it will help you
to deal with this situation better. And, I would ask that you look at—I think
they have program going in Palm Beach County—the school-justice
partnership, where people are coming together and they are beginning to
reduce some of those numbers that we have talked about. One size does not
fit all, and we cannot allow our schools to continue to use that kind of
method when dealing with our children. If we can help our children; if we
can reduce this school-to-prison pipeline, then we know that our village is
going to thrive in the future. We need to give care and attention to what is
going on in our school system. The same kind of care and attention we give
to our individual children. We need to make sure that our school systems are
working for all of our children.

I 'am going to leave you with the words of one of my favorite all-
time singers. That is Marvin Gaye, and he had a song that I really loved, and
that song says, “Save the children.” Thank you so much. [applause].
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Coercing the supposed state’s criminals into confessions and using
such confessions so coerced from them against them in trials has
been the curse of all countries. It was the chief iniquity, the
crowning infamy of the Star Chamber, and the Inquisition, and
other similar institutions. The Constitution recognized the evils
that lay behind these practices and prohibited them in this
country.'

* Jennifer A. Brobst, J.D., LL.M., is an Assistant Professor and Director of
the Center for Health Law and Policy at Southern Illinois University (SIU) School of Law.
Many thanks to the law student editors and staff at the Nova Law Review for their patience
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Symposium, Shutting Down the School to Prison Pipeline, sponsored by the Nova Law
Review and Gwen S. Cherry Black Women Lawyers Association at Nova Southeastern
University Shepard Broad College of Law on September 18, 2015. Thoughtful editorial
perspectives were provided by valued faculty colleagues, particularly Dr. Jan Hill-Jordan,
Research Instructor at the SIU School of Medicine, Department of Psychiatry, and Professor
William A. Schroeder, SIU School of Law. Also, a special thanks is extended to my daughter,
Scout, for providing an astute and willing sounding board for the ideas expressed herein
regarding her constitutional rights as a minor and those of her peers.
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L INTRODUCTION

There is a certain sadness accompanying the hopeful tone of the
promotion of juvenile brain science to ameliorate harsh Jjuvenile justice
policies.” For some offenders, the courts’ improved understanding of why
youth express themselves with impulsivity and violence at times makes little,
if any, difference on the legal outcomes of these Juvenile offenders, and may
even exacerbate the harsh remedies accorded them in the criminal justice
system.” The appeal of therapeutic justice, embracing both scientific
advancement and compassion for the young, may be dangerously deceptive,
leading to higher sentences and longer confinement in a system ill-equipped
to manage the mental health needs of either young or old.’

Specifically, court-ordered therapy“ that seeks to elicit disclosures of
additional criminal activity may place violent but vulnerable juvenile

i See, e.g. Graham v. Florida, 560 U.S. 48, 68, 73 (2010).
“[D]evelopments in psychology and brain science continue to show fundamental differences
between juvenile and adult minds. For example, paris of the brain involved in behavior
control continue to mature through late adolescence.” /4 at 68; see also Cheryl B. Preston &
Brandon T. Crowther, Legal Osmosis: The Role of Brain Science in Protecting Adolescents,
43 HOFSTRA L. Rev. 447, 451 (2014) (asserting that MRI advances show that “teenagers may
have the ability to reason like adults, but do so with vexing inconsistency”); Deana Pollard
Sacks, Children’s Developmental Vulnerability and the Roberts C. ourt’s Child-Protective
Jurisprudence: An Emerging Trend?, 40 SteTson L. Rev. 777, 7177 (2011) (advocating
Supreme Court expansion of juvenile protection under the Eighth Amendment to child welfare
and the First Amendment). But see Terry A. Maroney, The Faise Promise of Adolescent
Brain Science in Juvenile Justice, 85 NOTRE DAME L. REV. 89, 174 (2009) (“[A]
disproportionate focus on the teen brain tends to support a false notion that teens’ propensity
to offend is hard-wired, a view that not only makes societal reform seem pointless but, by
implying the impossibility of deterrence, could support needless incapacitation of many youth
until their brains grow up.”) (emphasis added).

3. Maroney, Supra note 2, at 113-15, 117-18, 122-23.

4. See Susan Daicoff, Law g5 a Healing Profession: The “Comprehensive
ff.m_v Movemem_", 6 PEPP. Disp, RESoL. L1 1,3 n9, 11-12 (2006) (noting that therapeutic
Jurisprudence “is represented by numerous books and hundreds of law review articles that
apply [therapeutic Jurisprudence] 1o all areas of the law.”); David B. Wexler, International
Nerwafl{ on Therapeutic Jurisprudence, U. Ariz,, htip://www.!aw2.arimna.edufdcpts/upr-intj
(iasf visited Feb. 23, 2016) (defining therapeutic jurisprudence as a practice focusing on “the
law’s impact on emotional life and [on] psychological well-being” while ensuring that other
values such as justice and due process are fully respected),

3. Daicoff, supra note 4, at 11-12; Stanton Peele, Court-Ordered Treatment
_)::"2 grgzg %?"euders Is Much Better Than Prison Or Is It?, RECONSIDER (., Winter 2000-01,
- 6. , See Peele, supra note 5, at 20. Note that the term therapy may generally
include a variety of treatment forms, but for the purposes of this Article, it is used

in'tefc_hangcabl}f with psychotherapy, a form that involves conversation between mental health
clinician and client.
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offenders at risk of additional charges.” A small but emerging body of state
and federal case law scrutinizes therapeutic justice practices that may coerce
disclosures in the name of treatment, potentially violating the constitutional
due process rights of offenders.® While this emerging body of law addresses
adult inmates, increasing reliance on therapeutic Jurisprudence with regard to
Juvenile offenders warrants examination of its constitutional impact on
juveniles offered mental health treatment in the juvenile justice system. As
was said with respect to the authority of the early juvenile court system,
“those who labor to shield the young from evil influences benefit humanity;
but benevolent enterprises must be carried out in a constitutional manner.™
Too many convicted offenders have been both offenders and crime
victims since youth,'” creating a substantial need for access to effective
mental health services due to trauma, mental illness, and addiction.'" These
are simultaneously some of the most dangerous, unstable, and vulnerable
offenders in the system.'” To address this, the national conversation suggests
that court-ordered mental health assessment and therapy should be
increasingly relied on for the purpose of rehabilitation, protecting both
society and offender from the risk of recidivism, while demonstrating a more

a See People v. Rebulloza, 184 Cal. Rptr. 3d 548, 560-61 (Ct. App.), review
granted, 349 P.3d 1066 (Cal. 2015): Maroney, supra note 2, at 91-94: Marc McCulloch, Stil
Between a Rock and a Hard Place . . . Victim or Delinquent:  Dual Status Minors in
California — An lliusory Promise?, 28 1. Juv. L. U. LA VERNE C.L. 118, 118-21 (2007)
(identifying the tension in California’s systemic efforts to serve the needs of youth who
qualify as both dependents and delinquents).

8. See Parham v. JR., 442 U.S. 584, 620-21 (1979): In re Gault, 387 US. 1,
20-21 (1971); Manfield’s Case, 22 Pa. Super. 224, 234-35 (1902).

9. Manfield’s Case, 22 Pa. Super. at 235.

10. See McCulloch, supra note 7, at 118-19, 123,

1k See id. at 12021, 135-36. For example, 23% of all perpetrators of child

sexual abuse are juvenile offenders, and 40% to 80% of juvenile sex offenders have been
victims of sexual abuse themselves. Statistics on Perpetrators of Child Sexual Abuse, NATL
CTR. FOR VICTIMS CRIME, http://www.victimsofcrime.orgjmedia/reporting—en-chi!d—sexua!-
abuse/statistics-on~perpetrators—of-csa (last visited Feb. 23, 2016). Nationally, two-thirds of
Juvenile arrests are of males and one-third of females, and “nearly half of [all] male and
female juvenile detainees had a substance [abuse] disorder,” many with co-occurring histories
of child abuse. BENNETT W. FLETCHER ET AL., U.S. DEP'T OF HEALTH & HUMAN SERVS.,
PRINCIPLES OF DRUG ABUSE TREATMENT FOR CRIMINAL JUSTICE POPULATIONS: A RESEARCH-
BASED GUIDE 13, 29-30 (2014).

In a study of over eighteen hundred Juvenile inmates in Cook County, Illinois in
2002, nearly two-thirds of male and three-fourths of female inmates “met diagnostic criteria
for one or more psychiatric disorders.” Linda A. Teplin et al., Psychiatric Disorders in Youth
in Juvenile Detention, 59 ARCHIVES GEN. PSYCHIATRY 1133, 1133-34 (2002).

12, See Thomas Grisso, Adolescent Offenders with Mental Disorders, FUTURE
CHILD., no. 2, Fall 2008, at 143, 145-46 (noting the common intersection of depression and
anger among incarcerated juvenile offenders, which may manifest as aggression toward others
or self-harm and suicidality),
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There is a certain sadness accompanying the hopeful tone of the
promotion of juvenile brain science to ameliorate harsh juvenile Justice
policies.” For some offenders, the courts’ improved understanding of why
youth express themselves with impulsivity and violence at times makes little,
if any, difference on the legal outcomes of these juvenile offenders, and may
even exacerbate the harsh remedies accorded them in the criminal Justice
system.®  The appeal of therapeutic justice,* embracing both scientific
advancement and compassion for the young, may be dangerously deceptive,
leading to higher sentences and longer confinement in a system ill-equipped
to manage the mental health needs of either young or old.’

Specifically, court-ordered therapy® that seeks to elicit disclosures of
additional criminal activity may place violent but vulnerable Jjuvenile

s 2 See, eg, Graham v, Florida, 560 U.S. 48 68, 73 (2010).
“[Dlevelopments in psychology and brain science continue to show fundamental differences
between juvenile and adult minds. For example, parts of the brain involved in behavior
control continue to mature through late adolescence.” g at 68; see also Cheryl B. Preston &
Brandon T. Crowther, Legal Osmosis- The Role of Brain Science in Protecting Adolescents,

3. Maroney, supra note 2, at 113-15, 117 8 12223,
:: See Susan Daicoff, Law as 4 Healing Profession: The “Comprehensive
{ﬁm_v Mavemem"’, 6 PEPP. Disp. Resor. L1 1,3 n9 11-12 (2006) (noting that therapeutic
Jurisprudence “is represented by numerous books and hundreds of law review articles that
a?ply E i¢ jurisprudence] to all areas of the law.”); David B, Wexler, /nternational
A‘emo?k‘ on Therapeutic Jurisprudence, U, ARIz,, http://www.Iaw2.arizona.cdu/depts/upr-imj
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may be out of reach for some of the most vulnerable youth in the system:
young violent offenders with challenging and complex needs.'” Policy
advocates for reform of the juvenile justice and child welfare systems must
take a more realistic view of the legal risks of court-ordered therapy,
including violations of the Fifth Amendment privilege against self-
incrimination.® This Article will then address which juvenile defendants are
most at risk, what constitutional protections in therapy may be available, and
whether balancing a juvenile defendant’s rights and the public interest in
safety may yet create possibilities for intermediate therapeutic options.'®

1I. JUVENILE OFFENDERS AND THE MODERN THERAPEUTIC STATE

Therapeutic modalities addressing violent recidivism may request or
even require an offender’s disclosure of additional crimes or victims.”’ For
example, evidence-based treatments for posttraumatic stress disorder
(“PTSD”) may require the juvenile offender to produce a trauma narrative,
fully disclosing the circumstances surrounding the traumatic event, which
may involve the offender’s previously undisclosed culpable acts.”’ Sex
offender treatment for juveniles and adults may require waivers of
confidentiality” or regular use of polygraphy to motivate truthful

17 See infra Part I11.

18. U.S. ConsT. amend. V; In re Gault, 387 U.S. 1, 49-50 (1967); see also
McKune v. Lile, 536 U.S. 24, 48 (2002); infra Part I11.

19 See infra Part IV.

20. See McKune, 536 U.S. at 30; Douglas C. Maloney, Comment, Lies, Damn

Lies, and Polygraphs: The Problematic Role of Polygraphs in Postconviction Sex Offender
Treatment (PCSOT), 84 Temp, L. REV. 903, 904, 907 (2012).

21, CHILD WELFARE INFO. GATEWAY, U.S. DEP'T OF HEALTH & HUMAN
SERVS., TRAUMA-FOCUSED COGNITIVE BEHAVIORAL THERAPY FOR CHILDREN AFFECTED BY
SEXUAL ABUSE OR TRAUMA 3 (2012), http://www.childwelfare.gov/pubPDF/trauma.pdf
(including the trauma narrative as a required protocol for trauma-focused cognitive behavioral
therapy, defined as “[g]radual exposure exercises, including verbal, written, or symbolic
recounting of abusive events, and processing of inaccurate [or] unhelpful thoughts about the
abuse”); Esther Deblinger et al., Trauma-Focused Cognitive Behavioral Therapy For
Children: Impact of the Trauma Narrative and Treatment Length, 28 DEPRESSION & ANXIETY
67, 68 (2011) (“Exposure-based cognitive behavioral interventions are generally
recommended for treating adults as well as youth with PTSD,” but noting parental and child
hesitancy to fully disclose the details of the traumatic event).

2 E.g., Ambrose v. Godinez, 510 F. App’x 470, 472 (7th Cir.), cert. denied,
134 8. Ct. 270 (2013) (“In Illinois a threshold step for participating in sex-offender
treatment—or even being evaluated for treatment—is signing what the parties call a
“waiver”—more accurately, a release—authorizing a participant’s therapist to disclose
information obtained during treatment.”); Doe v. Heil, 781 F. Supp. 2d 1134, 1143 (D. Colo.
2011) (denying the Fifth Amendment claim of an incarcerated prisoner whose demand for
assurances of immunity for mandatory disclosures in sex offender treatment was refused): see
also CTR. FOR SEX OFFENDER MGMT., UNDERSTANDING TREATMENT FOR ADULTS AND
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empathetic approach to mentally ill and addicted youth." Yet, the
availability of mental health treatment and care for juvenile offenders and the
enforcement of due process rights for offenders with serious menta] health
needs remain lacking."* For example, the availability of services and bedsj,
state hospitals has not kept up with court demand, nor have they been mage
equally available for all mental health needs, in part due to selective
legislative policies:

The situation is also worse than it appears because the majority of
beds remaining in the state mental hospitals are not available for
all the individuals with serious mental illness who need to be
hospitalized. The reason these beds are not available is because
they are occupied by long-stay forensic patients and sex offenders
who have been sent to the state hospital by court order. Thus, the
356,000 mentally ill inmates in prisons and jails are there by court
order, and the majority of patients in state mental hospitals are
there by court order.”*

In Part I, Juvenile Offenders and the Modern Therapeutic State, this
Article will discuss why court-ordered therapy in an increasingly therapeutic-
focused juvenile justice system may present a legally impossible approach
for rehabilitating the Juvenile offenders most in need of such services."
After identifying the legal and research history supporting court-ordered
therapy, Part I11, Constitutional Considerations for Juvenile Offenders in
Therapy, will reveal why the unfortunate, but necessary, practical result is
that certain advances in mental health research and adolescent neuroscience

13, See Mark Soler et al., Juvenile Justice: Lessons for a New Era, 16 GEO..J.
ON PGVH%T:Y L. & PoL’y 483, 525-29 (2009) (recommending policy changes in Juvenile
ST““S for at risk youth based on new evidence-based mental health and prevention
practices).

4. See People v. Davis, 871 N.w.2q 392, 394 (Mich. Ct. App. 2019)

againsl a seventeen-year-old cognitively-impaired young man who although incompetent to
stand trial, was held in jail for two months because no vacancies opened up at a psychiatric
facility); M!Chaei L. Perlin, “Yonder Stands Your Orphan with His Gun”: The International
Human Rights and Therapeutic Jurisprudence Implications of Juvenile Punishment Schemes,

PERso; ES'Wm, MEE} F”ULLER TORREY ET AL, TREATMENT ADVOCACY CTR., THE TREATMENT
g?p I e AL ILLNESS IN PRISONS AND JAILS: A STATE SURVEY 101-02 (2014),
b:r];pd“? W-tacreports.org St"“’S"'/‘f{)cﬂmct‘:ts:/treamqcnt-behind-barr,-/n-c:;mnf:nt-bchind-

I6. See infra Part |1, Note that expungement of lesser offenses for minos

Z;y:g‘i‘:ie’m the legal challenges discussed herein, but this approach is beyond the scope of

23
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may be out of reach for some of the most vulnerable youth in the system:
young violent offenders with challenging and complex needs.'” Policy
advocates for reform of the juvenile justice and child welfare systems must
take a more realistic view of the legal risks of court-ordered therapy,
including violations of the Fifth Amendment privilege against self-
incrimination.'® This Article will then address which juvenile defendants are
most at risk, what constitutional protections in therapy may be available, and
whether balancing a juvenile defendant’s rights and the public interest in
safety may yet create possibilities for intermediate therapeutic options.'®

11. JUVENILE OFFENDERS AND THE MODERN THERAPEUTIC STATE

Therapeutic modalities addressing violent recidivism may request or
even require an offender’s disclosure of additional crimes or victims.’ For
example, evidence-based treatments for posttraumatic stress disorder
(“PTSD”) may require the juvenile offender to produce a trauma narrative,
fully disclosing the circumstances surrounding the traumatic event, which
may involve the offender’s previously undisclosed culpable acts.”’ Sex
offender treatment for juveniles and adults may require waivers of
confidentiality” or regular use of polygraphy to motivate truthful

17 See infra Part I11.

18. U.S. ConsT. amend. V; In re Gault, 387 U.S. 1. 49-50 (1967); see also
McKune v. Lile, 536 U.S. 24, 48 (2002); infra Part 111,

19. See infra Part IV.

20. See McKune, 536 U.S. at 30; Douglas C. Maloney, Comment, Lies, Damn

Lies, and Polygraphs: The Problematic Role of Polygraphs in Posteonviction Sex Offender
Treatment (PCSOT), 84 TEmP. L. REV. 903, 904, 907 (2012).

23 CHILD WELFARE INFO. GATEWAY, U.S. DEP'T OF HEALTH & HUMAN
SERVS., TRAUMA-FOCUSED COGNITIVE BEHAVIORAL THERAPY FOR CHILDREN AFFECTED BY
SEXUAL ABUSE OR TRAUMA 5 (2012), http://www.childwelfare.gov/pubPDF/trauma.pdf
(including the trauma narrative as a required protocol for trauma-focused cognitive behavioral
therapy, defined as “[g]radual exposure exercises, including verbal, written, or symbolic
recounting of abusive events, and processing of inaccurate [or] unhelpful thoughts about the
abuse”); Esther Deblinger et al, Trauma-Focused Cognitive Behavioral Therapy For
Children: Impact of the Trauma Narrative and Treatment Length, 28 DEPRESSION & ANXIETY
67, 68 (2011) (“Exposure-based cognitive behavioral interventions are generally
recommended for treating adults as well as youth with PTSD,” but noting parental and child
hesitancy to fully disclose the details of the traumatic event).

22. E.g., Ambrose v. Godinez, 510 F. App’x 470, 472 (7th Cir.), cert. denied,
134 8. Ct. 270 (2013) (“In Illinois a threshold step for participating in sex-offender
treatment—or even being evaluated for treatment—is signing what the parties call a
“waiver"—more accurately, a release—authorizing a participant's therapist to disclose
information obtained during treatment.”); Doe v. Heil, 781 F. Supp. 2d 1134, 1143 (D. Colo.
2011) (denying the Fifth Amendment claim of an incarcerated prisoner whose demand for
assurances of immunity for mandatory disclosures in sex offender treatment was refused); see
also CTR. FOR SEX OFFENDER MGMT., UNDERSTANDING TREATMENT FOR ADULTS AND

https://nsuworks.nova.edu/nlr/vol4o/iss3/1
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disclosures.” As the Supreme Court of the United States stated in McKune
v. Lile,”* upholding the constitutionality of compelled disclosures in sex
offender therapy: “Mmtalhﬂhhpmfmsimaisseemtoageeﬂmaocepﬁng
mspmsibiﬁtyformscxnalmiscond:misoﬁenessentialmsuocessﬁﬂ
n'wnwmaxltbaﬂmmnpmgmmsmreduced)eﬁskofmcidivismby
sex offenders.™

Juvenile offenders are more likely to have committed violent crimes
against juvenile victims, as most juvenile violence involving physical assault
relates to group fights among vouth.”® Juvenile sex offenders tend to target
young children as early adolescents and other teenage victims in later
adolescence.” ing on the level of ongoing risk to others, disclosures
in therapy may impose mandatory child abuse reporting or other duty to
warn requirements upon the mental health clinician 2 Therefore, juvenile
offenders engaged in court-ordered therapeutic interventions, possibly
relying on promised privileges of confidentiality, should understand that
mandatory reporting of a risk of child abuse™ or a duty to warn others of

JUVENILES WHO HAVE COMMITTED SEX OFFENSES 2 (2006), http://www.csom.org/pubs/
treatment_brief.pdf. ‘

However, for individuals who commit sex offenses, the routine involvement of the

courts and multiple agencies—e.g , corrections, probation or parole, social services,

Jjuvenile justice, child welfare, victim advocacy, and law enforcement—ofien

component of sex offender treatment for assessment and periodic monitoring); see also
Ashley J. Fausset, Comment, Answer Me or Go 1o Jail:  Why Court Ordered Polygraph
Testing to Treat Probationers Violates the Fifth Amendment, 21 AM. U.J. GENDER Soc. PoL’Y
&L 4557 46063 (2012); Maloney, supra note 20, at 91 1-12; e.g, Allison v. Snyder, 332
F.3d 1076, 1079 (7th Cir. 2003) (“It is not clearly established—indeed. it is not the law—that

self-accusatory programs and polygraph machines are forbidden when treating sex
offenders ™),

24. 536 U.S. 24 (2002).
::.;g. ;d at 48, 6; (Stevens, J., dissenting).
: AMES C. HOWELL, PREVENTING & REDUCING JUVENILE DELINQUENCY: A
COMPREHENSIVE FRAMEWORK 7-8, 12 (2003). .
27. DAVID FINKELHOR ET AL., U.S. DEP’T OF J USTICE, JUVENILES WHO COMMIT
SEX OFFENSES AGAINST MINORS 2 (2009), http://www.ncjrs. gov/pdffiles1/ojjdp/227763.pdf.
28. See Reena Kapoor & Howard Zonana, Forensic Evaluations and
Manda:edz:geponm%:f Czdh”d Abuse, 38 J. AM. ACAD. PSYCHIATRY & L, 49, 50 (2010).
; € id.
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threats of harm® may override their confidentiality.®’ Juvenile offenders
receiving treatment may also be concerned that their disclosures will result in
criminal charges against parents or guardians.”” Many offenders refuse to
accept treatment or fail to complete it after initially consenting to treatment.*>
The ethical dilemmas for clinicians working with offenders include concerns
that court-ordered treatment may be a trap for their clients, another form of
punishment disguised as rehabilitation.**

For the young offender, mandatory reporting based on disclosures in
court-ordered therapy may result in additional criminal investigations,
charges, sentencing, forced medication, and the possibility of involuntary
commitment.” Even if the state-employed mental health clinician were to

30. People v. Kailey, 333 P.3d 89, 91 (Colo. 2014) (en banc) (holding that
exercise of the statutory duty to warn removes the protections of the psychologist-patient
privilege); Expose v. Thad Wilderson & Assocs., P.A., 863 N.W.2d 95, 10506 (Minn. Ct.
App. 2015) (defining the scope of the licensed psychologist’s immunity when exercising the
duty to warn a potential victim of a threat of harm); see alse Volk v. Demeerleer, 337 P.3d
372, 395 (Wash. Ct. App. 2014), review granted, 352 P.3d 188 (Wash. 2015) (defining the
common law duty of care owed by a therapist to third parties to protect against foreseeable
dangers from mental health patients); Charles E. Cantu & Margaret H. Jones Hopson, Bitter
Medicine: A Critical Look at the Mental Health Care Provider’s Duty to Warn in Texas, 31
ST. MARY’S L.J. 359, 362-63. 365 (2000). “Tarasoff has been widely accepted by both
legislatures and courts as the basis for imposing the duty of reasonable care upon mental
health care professionals to provide a warning to likely victims of their dangerous patients.”
Cantu & Hopson, supra note 30, at 362-63; see also Tarasoff v. Regents of the Univ. of Cal.,
529 P.2d 553, 558 (Cal. 1974), vacated en banc, 551 P.2d 334 (Cal. 1976).

31 Kailey, 333 P.3d at 95.

32. See generally Jill Levenson, Incorporating T rauma-Informed Care into
Evidence-Based Sex Offender Treatment, 20 J. SEXUAL AGGRESSION 9, 11 (2014) (noting that
because many juvenile sex offenders are victims of abuse, trauma treatment should be added
as a component of sex offender treatment).

33 Sarah J. Brown & Ruth I. Tully, Components Underlving Sex Offender
Treatment Refusal: An Exploratory Analysis of the Treatment Refusal Scale — Sex Offender
Version, 20 J. SEXUAL AGGRESSION 69, 69 (2014) (finding in a British study that “half of sex[]
offenders in prison and community settings refuse . . . treatment.”); Melissa D. Grady et al.,
Increasing Retention Rates in Sex Offender Treatment: Learning from Expert Clinicians, 20
SEXUAL ADDICTION & COMPULSIVITY 171, 172 (2013) (summarizing studies finding that 15%
to 86% of American sex offenders do not complete sex offender treatment).

34, Levenson, supra note 32, at 11 (addressing arguments that “sex offender
treatment is simply punishment, citing the coercive and paternalistic nature of some
[programs] that may seemingly contradict ethical codes of mental health treatment” while
others suggest “a paradoxical double-bind for clients who wish to change but fear the
consequences of disclosure™); see also David R. Katner, The Ethical Struggle of Usurping
Juvenile Client Autonomy by Raising Competency in Delinquency and Criminal Cases. 16 S,
CAL. INTERDISC. L.J. 293, 293-94 (2007) (describing the tension between protective and
autonomous policies for juvenile offenders).

38 See infra Section H1.C.
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provide Miranda wamings™ to the young offender—respecting all of the
M&emmaonsiduwb&heritis_uhiulmml
mentally unstable youth against participating in therapy.”

A Evolation of the Modern Therapewutic State in Juvenile Justice

l’htdhd’gmﬂwhbedmmeenﬁolemjmmih
offenders in rehabilitation and the state in public protection. consider that the
-udmhwsthsmgedﬁrmsevuﬂmlﬁtmnmgﬂnudsof
istory.™ A traditionally rehabilitative juvenile justice system appears
naturally primed to embrace the proliferation of specialized mental health
and drug courts.™ as well as the new advances in evidence-based mental
bealth treatments And yet. the rise in judicial reliance on therapeutic
interventions for juvenile offenders calls to mind criticism of the 1960s
policies of court-ordered treatment and excessive institutionalization of the
mentally ill

Sncha'ti:lmofm‘hem}iuneonmmdamrymenmlhahh
trcatment as a form of social control brought about calls for
MMmmmmmmgmm

36. &ebﬁmﬁv.mmu.&{%ﬁ,mu%).

37. See Estelle v. Smith. 451 U.S. 454, 467-71 (19813

38 &eidllﬁ?;lMﬂJ.D’Emic,IMPrommofMedeeddlCm:
MWM&MWW'& Treatment As an Alternative to Prison,
Cnmm,ms,mm,au,zs,n-zs;w Fulton Hora & Theodore Stalcup. Drug-
TmCmintlnTwﬁ“mCefmj’: The Evolution of the Revolution in Problem-
Solving Courts, 42 Ga. L. Rev. 717, 725 (2008); National Child Traumatic Stress Network
ermmﬁmhm NAT'L CHILD TRAUMATIC STRESS
Nﬂlm J'm (ST & TESOUrces/1opics/treatments-th -wo(k}pmmmng-plms
(last visited Feb. 23, 2016).

. See eg., D’Emic. supra note 38, at 25, 28 (identifying more than 150

40.  See.eg. National Child Traumatic Stress Network Empirically Supported
Tmafdkm&ghmmmn;&bfmAmemfm
Based Practices (EBP), SuBstance Asuse & MENTAL HEALTH SERVS. ADMIN,
wjmmwwwm (last updated Apr. 8,

41. See PAUL S. APPELBAUM, ALMOST A REVOLUTION: MENTAL HEALTH LAW
AND THE LIMITS OF CHANGE 5 (1994); Mona Paré, Of Minors and the Mentally ll: Re-
Ppositioning Perspective on Consent to Health Care, 29 WINDSOR Y.B. Access 10 JUST,, no. 1,
2001, at 107, 112-13. “Thus, in the late 1950s and early 1960s, they began to question
Whether there was anything more to mental illness than an arbitrary decision by those with
Power In society to classify as ill various persons who displayed annoying behaviors and thus,
to facilitate their confinement and control.” APPELBAUM, supra at 5.
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treatment, at a time when children’s autonomy needs were also beginning to
gain traction.” Today, the loss of mental health resources has led to
increasing reliance on incarceration of the mentally ill, also calling into
serious question whether certain categories of persons with mental illness are
more likely to be lncarcerated specifically poor and homeless youth, and
young men of color.”?

Again, in the 1960s, the increasing focus on the rights of the

mentally ill paralleled the expanding juvenile justice movement.* In 1967,
Justice Fortas in In re Gaulf” outlined procedural rights for juvenile
defendants, including the right to notice of charges, to counsel, to
confrontation and cross-examination of witnesses, and most 1mportantl¥ for
the purpose of this Article, the privilege against self-incrimination.”
1979, the Court upheld a Juvemle s right to contest involuntary commnment
decisions in Parham v. JR.,” concluding: “[Plarents cannot always have
absolute and unreviewable discretion to decide whether to have a child
institutionalized. They, of course, retain plenary authority to seek such care
for their children, subject to a physician’s independent examination and
medical judgment.”*

In the 1980s and 1990s, a temporary spike in youth violence® led to
more punitive state reform of juvenile justice policies, such that one critic
argued “the juvenile [justice] system became mdlstmgulshabie from the adult
one.”” Dramatic advances in neuroscience since the 1990s revealed that the
adolescent brain undergoes a phenomenal developmental transformation
impacting impulsivity and emotional control while logical processes are near

42, See Paré, supra note 41, at 112-13.

43. See Camille A. Nelson, Racializing Disability, Disabling Race: Policing
Race and Mental Status, 15 BERKELEY J. CRiM. L. 1, 3, 6 (2010) (interpreting greater rates of
excessive police use of force against persons of color with mental illness); Thomas Insel,
Director’s  Blog: A  Misfortune Not a Crime, NIH.Gov (Apr. 11, 2014),
http://www.nimh.nih. gov/about/director/2014/a-misfortune-not-a-crime.shtiml  (“Of course,
this new report begs the question of whether racial and ethnic minorities, young men, or poor

people are more likely to end up in jails and prisons rather than a bona fide health care
setting.™),

44, See In re Gault, 387 U.S. 1, 14 (1967); Paré, supra note 41, at 113.

45, 387 U.S. 1(1967).

46. Id. at 3, 10 (applying the Due Process Clause of the Fourteenth
Amendment to juvenile proceedings).

47. 442 U.S. 584 (1979).

48. Id. at 604.

49, HOWELL, supra note 26, at 3, 6 (noting that after the peak in 1994, violent
Juvenile crime rates decreased for the next six years).

50. Maroney, supra note 2, at 101-02,
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their height in functioning for adolescents.”’ Research in PTSD gained
traction at this time, resulting in significant federal funding under the
Substance Abuse and Mental Health Service Administration and the creation
of the National Child Traumatic Stress Network in 2001, which included a
strong focus to educate the child welfare and Juvenile justice systems on the
connection between PTSD and delinquency.*

The legal system responded accordingly. In 2005, in Roper v,
Simmons,” the Supreme Court of the United States prohibited capital
sentencing of juvenile offenders pursuant to the Eighth and Fourteenth
Amendments.*  As stated by the Court, with a nod toward juvenile brain
science and other mental health research, “[t]he differences between Jjuvenile
and adult offenders are too marked and well understood to risk allowing a
youthful person to receive the death penalty despite insufficient
culpability.” Since Roper and its progeny, Graham v. Florida™ and Miller
v. Alabama®’ state policy makers interested in public safety have been
hesitant to expand categorical consideration of minority status beyond the
Eighth Amendment or to sentencing for lesser crimes.*®

5l See Mark Hansen, What'’s the Matter with Kids T oday: A Revolution in
Thinking About Children’s Minds Is Sparking Change in Juvenile Justice, AB.A. I, July
2010, at 50, 52 (noting that there are “no studies contradicting all the neurological and
behavioral research that shows the brain is still maturing during adolescence, and that the
maturation process continues well into adulthood.”); Maroney, supra note 2, at 93, 98-99,

52 See Robert S. Pynoos et al, The National Child Traumatic Stress

NI:‘I'WORK. WWw.nctsn.org/about-us/mission-and-vision (last visited Feb. 21, 2016) (including
in its vision statement, “[wlorking with established systems of care including the health,
mental health, education, law enforcement, child welfare, juvenile justice, and military family

SEW!CC Systems to ensure that there is a comprehensive trauma-informed continuum of

53. 343 USS. 551 (2005).
¢ gl Id at 578; see also U.S. CONST. amends. VIII, XIV. Subsequent cases
prohibited harsh sentencing of Juvenile offenders for other serious crimes. See Miller v.
Alabama 132 S.Ct. 2455, 2475 (2012); Graham v. Florida, 560 U.S. 48, 82 (2010).
;g. Roper, 543 U.S. at 569, 572-73.
: 560 U.S. 48 (2010) (prohibiting life imprisonment without possibility of
parole for 2 non-homicide offense). : : .
; 57: 1328, Cv 2455, 2469 (2012) (prohibiting mandatory life imprisonment
without possibility of parole for homicide),
58. See U.S. CONST. amend. VIII: Miller 132 S. Ct. at 2471, 2475; Graham,
360 U.S. at 79, 82: Roper', 543 US. at 562, 572-73; e.g., State v. Riley, 110 A.3d 1205, 1214,
:3;8 (flonn, 2015) (noting the state split in authority with some but not all jurisdictions
orming scnt_cncmg procedures to require consideration of youth-related mitigation factors
pursuant to Miller); Bun v, Sfalc. 769 SE.2d 381, 383 (Ga. 2015) (holding that sentencing a
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However, according to juvenile neuroscience experts, recent
scientific advances in imaging have not ?roduced a uniform or bright line
between adolescence and adult maturity.”” Also, infantilizing adolescence
worries some policy advocates that young offenders will not be given
sufficient opportunity to learn to take responsibility for their actions.”” The
traditional substituted authority paradigm for the consent of minors would be
reinforced by finding youth less criminally responsible in light of their
immaturity and brain development patterns.®’ This paternalistic view would
limit the choice of youth to either seek or reject mental health treatment in
the juvenile justice system.”” From a dystopian perspective in the juvenile
offender’s assumed best interests, the parent, guardian, or the state could
more easily force treatment and medication despite the young offender’s
protests, hearkening back to the social control policies of the 1950s and
1960s.

One reasonable suggestion is to add to the current dichotomous
approaches to a minor’s autonomy or substituted adult authority, a model of
supported authority.”” That is, a juvenile offender could make health and
mental health decisions with substantial guidance from a trusted authority,
ideally from as young an age as possible, teaching children to make
increasingly responsible decisions for themselves as they mature.”* As
benevolent an approach as this appears, serious chronic mental health
conditions may always necessitate less autonomy.® For example, although
many clinicians would recommend that juvenile justice policies place a
greater emphasis on community diversion for juvenile offenders needing
mental health services, a few offenders would still require smaller psychiatric
inpatient programs.®®

Returning full circle to the notion of mental health as a form of
necessary social control, the Supreme Court of the United States’

2015) (holding that Roper and its sister cases did not extend to a due process challenge with
respect to the lllinois automatic transfer statute for a juvenile committing homicide, where
access to juvenile court is not a constitutional right, and the legislature legitimately sought to
protect the public from “the most common violent crimes™).

59, Maroney, supra note 2, at 98-100, 174; see also Miller, 132 S. Ct. at
2467-70 (noting the confluence of biological, developmental, and cultural factors in
adolescents, necessitating a more flexible sentencing standard).

60. See Paré, supra note 41, at 113.
61. See id. at 112-13.
62. See Katner, supra note 34, at 307-08 (advocating reform of attorney

ethics rules to better protect juvenile defendants’ autonomous decision-making on important
matters such as competency); Paré, supra note 41, at 112-13.

63, Paré, supra note 41, at 108, 123-24,
64, Id. at 124,

65. See Grisso, supra note 12, at 158.
66, Id. at 159,
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acknowledgement of adolescent development—combined with the
movement toward therapeutic justice and enhanced interest in mental health
services for young offenders—poses a risk to juvenile autonomy.” The
sppears to tske imio account the hard fought constitutional protections for
juvenile defendsnts but rarely focuses on 2 defendant’s autonomy—g
mm-guqnuummnmmmw
P ‘
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#né memmem > Todey. the criminel justice sySiem has heoome the number
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& S Gaimm v. Fomndes. 568 US 48 68 (2010: Alnm R Felthouw
Enforced Medication: i Jails and Privans: The New: Asylwms, § A5 Gov'™t L. Rev. 563, 365
(2085} Kamer supra note 34 3t 295 Perfin. spre note: 14, 2t 335; Wexder. supra note 4.

Lt S See Paré, supre note 41 2t 108, 109 n6: Wexler, supra note 4. Fora
recent historical anaivsis of the imerpiay between American approaches to social control and
care of persons with serious mental dlness in asylums and the criminal justice system, see
Alan Felthous's Enforced Medication in Jails and Prisons: The New Asviums. See Felthous,
supra note 67, at 565-66, 570-73 (arguing that recent federal interpretation of ¥irek v. Joes,
445 US. 480, 487, 491, 493-95 (1980) improperly justifies forced psychotropic medication of
priscners with mental illness in nos-medical correctional facilities, for the purpese of
m&mum&m»mmm).

69. See Felthous, supra note 67, at 565-66.

. TORREY ET AL supra note 15, at 37 (finding that in the District of
C_-_-dﬁrty-ﬁtuafﬂym.almmjmmpdsmhmcmhddsmm
persons with serious mental iliness than the largest psychiatric hospital operated by the state);
Thomes lnsel Director’s Blog A Misfortume Not a Crime, NIH.Gov (Apr. 11, 2014)
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manage the mental health needs of arrestees and inmates.”” Moreover, law
enforcement and licensed qualified mental health professionals may not
ameliorate this problem through broad collaboration without creating conflict
of interest concerns.”

B. Judicial Misuse of Adolescent Mental Health Services

In light of the legal risks accompanying court-ordered therapy,
discussed in Part III below, it is imperative that when mental health services
are ordered or initiated with consent, they have a reasonable promise of
assisting the young offender and protecting the public.”” While mental health
research—particularly with respect to juvenile brain development and child
traumatic stress—has made tremendous strides,”® findings from the nascent
research on mental health therapy for violent juvenile offenders are uneven.”’

Too often, the juvenile justice system has been insufficiently
discriminating when crafting treatment orders in sentencing or in funding
new programs.” For example, in a 2014 meta-analytical report on juvenile
sex offender treatment programs by the U.S. Department of Justice, it was
noted:

While there is growing interest in crime control strategies
that are based on scientific evidence, determining what works is
not an easy task. It is not uncommon for studies of the same
phenomena to produce ambiguous or even conflicting results, and
there are many examples of empirical evidence misleading crime
control policy and practice because shortcomings in the quality of
the research were overlooked.”

More alarming is that many researchers had long warned of the
immorality of a lack of research on treatment for juvenile sex offending,

73. Robert Rigg, “dre There No Prisons?” Mental Health and the Criminal
Justice System in the United States, 4 U. DENV. CRIM. L. REV. 103, 109, 117 (2014): Lowery
etal., supra note 72.

74. See Rigg, supra note 73, at 11415,
7N See id. at 116-17; Lowery et al., supra note 72; infra Part 111
76. See CTR. FOR SEX OFFENDER MGMT., supra note 22, at 7-8, 11; Elizabeth

J. Letourneau & Charles M. Borduin, The Effective Treatment of Juveniles Whe Sexually
Offend: An Ethical Imperative, 18 ETHICS & BEHAYV. 286, 287, 293-94 (2008).

e See Letourneau & Borduin, supra note 76, at 292-95; Diane L. Zosky,
Accountability in Teenage Dating Violence: A Comparative Examination of Adult Domestic
Violence and Juvenile Justices Systems Policies, 55 SoC. WORK 359, 36061 (2010).

78. See Letourneau & Borduin, supra note 76, at 290-91.

79. Roger Przybylski, Chapter 5: Effectiveness of Treatment for Juveniles
Who Sexually Offend, SMART.GOv, http:/www.smart.gov/SOMAPI/sec2/ch5_treatment.html
(last visited Feb, 23, 2016).
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Other examples abound with respect to lack of efficacy in treatment
programs for young offenders.*' The unknown impact of providing common
evidence-based treatment, such as cognitive behavioral therapy, to patients
with developmental delays is an ongoing and serious concern, as the
evidence-based treatments in use were researched and developed for persons
without these diagnoses.”” An average of studies places the number of
Jjuvenile offenders with mild to moderate mental retardation at 10%, which is
deeply troubling when this population has some of the highest rates of child
abuse victimization.” Some argue that the new frontier in mental health
treatment must redesign known treatment models to include criminogenic
factors among offender populations because what is currently shown to be
effective for persons outside of the system is not equally effective for those
within the criminal justice system.* Female Jjuvenile offenders are offered

80. Letourneau & Borduin, supra note 76, at 287; see also CTR. FOR SEX
OHW MGMT., supra note 22, at 11 (*[T]he current research on [sex offender] treatment
effectiveness remains somewhat equivocal . . . ),

81. CquRSExOFFENDm MGMT., supra note 22, at 10-11.

supervision had been diagnosed with developmental disabilities); Leigh Ann Davis,
Abwse of Children with Intellectual Disabfliﬁ:zm THE ARrc. http:-""\n%{\]\'.ﬂwam.om’
L oL0acvid=3666 (last revised Mar. 1. 2011 ) (stating that “[o]ne in three children with
= dentified disability for which they receive special education services™ has been the victim
of child “:‘hmw;! m L:k a:" mls:n children without a disability). ad
5 g ly vson et al,, Criminal Thinking Styles Among People
with Serious Mental Diness in Jgil, 13 LAw & Hum. Benav. 592, 5;§ (2014) (m:n:gg higher
rames of childhood conducy disorders and adolescent antisocial personality disorders among

33
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very few substantially researched mental health programs for violent
behavior, despite their high rates of physical aggression in the juvenile
justice system.*> Among adult men in court-ordered batterer treatment
programs, one study indicated that 42% met criteria for alcohol
dependence,” and yet the juvenile justice system notes high rates of
addiction®’ but rarely addresses teenage dating violence.®® What these
research gaps among court-ordered treatment strategies reveal is that the
Judicial system needs to exhibit greater patience and care before forcing
unknown, ineffective, and potentially harmful mental health treatment on
young offenders.*

Looking for evidence-based treatments for the purpose of sentencing
is not enough. Despite an increased popularity in use and adoption of the
term evidence-based by the courts,”® few treatment programs would even
meet the low standard of a qualifying evidence-based practice, according to
the Office of Juvenile Justice and Delinquency Prevention.”’ Indeed, clinical
researchers acknowledge that research is still in its infancy in understanding
what treatment practices are based on sufficient evidence to constitute an
evidence-based practice, and which are not:

individuals’ criminal thinking and antisocial attitudes specifically, and likely
criminogenic risk—e.g.. associates—with treatment for their mental illness and
substance abuse issues.

Id. at 599 (internal citations omitted).

83. See Naomi E.S. Goldstein et al., Development of the Juvenile Justice
Anger Management Treatment Jfor Girls, 20 COGNITIVE & BEHAV. PRAC. 171, 171 (2013).
86. Gail Gilchrist et al., Should We Reconsider Anger Management When

Addressing Physical Intimate Partner Violence Perpetration by Alcohol Abusing Males? A
Systematic Review, 25 AGGRESSION & VIOLENT BEHAV. 124, 125 (2015).

87. See OFFICE OF JUVENILE JUSTICE & DELINQUENCY PREVENTION, U.S.
DEP’T OF JUSTICE, ALCOHOL AND DRUG PREVENTION AND TREATMENT/THERAPY 1-2, (2015),
http://www.ojjdp.gov/mpg/]itrcviews/Alcohol_and_Drug_Therapy“Educatioa.pdf.

88 See Zosky, supra note 77, at 365-67 (arguing that dating violence fell in
the gap between rehabilitative Juvenile justice and punitive adult justice systems with a need
for “zero tolerance [and mandated] accountability™ for juvenile dating violence, along with
mandatory juvenile abuser treatment program participation).

89. See Gilchrist et al., supra note 86, at 125, 129-30; Goldstein et al., supra
note 85, at 171; Zosky, supra note 77, at 367,
90. See Philip H. Pennypacker & Alyssa Thompson, Realignment: A View

from the Trenches, 53 SANTA CLARA L. REV. 991, 1009, 1014 (2013) (“Evidence-based
practices [in sentencing] are a new approach to gathering and analyzing this information,
backed by research, with the promise of better results so that more fitting outcomes can be
guaranteed.”); Wilson et al., supra note 84, at 592 (noting a purported lack of evidence-based
mental health treatment providers in the criminal justice system).

ok Model Programs Guide, OFFICE OF JUVENILE JUST. & DELIQ. PREVENTION,
http://www.ojjdp.gov/mpg (last visited Feb. 23, 2016) (categorizing only 22% of 252 youth
offender and child welfare programs as evidence-based, 57% promising but unproven as
effective, and 21% showing no effects or benefit),
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Psychology, in its scientific base, relies on evidence, and the
discipline is making progress in differentiating science from
pseudoscience, [evidence-based practices] from discredited
practices. We ardently hope that our Delphi poll sparks a broader,
overdue discussion within the profession about discredited
practices in working with some of our most vulnerable
populations. The risk to patients and practitioners in using
discredited procedures is real . . . %2

This has not stopped the proliferation of mental health courts or the
wide variety of juvenile offender rehabilitation programs.”

Yet, compulsory treatment programs are increasingly criticized
within the mental health profession, not only for their lack of efficacy, but
for the potential harm they cause to patients.” Twelve-step programs, in
particular, have faced recent scrutiny.” Batterer treatment programs are
regularly ordered as a term of sentencing for domestic violence offenders,
despite the repeated lack of evidence that they can reasonably assure a
reduction in recidivism.”® Although not specifically related to mental health
treatment, Scared Straight programs, briefly placing at-risk youth in jail or
prison to frighten them from committing additional crimes, were well-

92. Gerald P. Koocher et al., Discredited Assessment and Treatment Methods
Used with Children and Adolescents: A Delphi Poll, 44 J. CLINICAL CHILD & ADOLESCENT
PsycHoL. 722, 722-23, 728 (2015) (polling clinicians to gather survey data of their
professional opinion of what constitutes a discredited practice).

93. See OFFICE OF JUVENILE JUSTICE & DELINQUENCY PREVENTION, supra note
87. at 1; Jake Flanagin, The Surprising Failures of 12 Steps, THE ATLANTIC (Mar. 25, 2014),
hitp://www.theatlantic.com/health/archive/201 4/03/the-surprising-failures-of-12-steps/
284616: Ryan Schill, Beyond Scared Straight: Experts Alarmed by New Show and Impact on
Kids, Juv. JUST. INFO. EXCHANGE (Jan. 11, 2011), http://www jjie.org/scared-straight-story-
2/8693.

94. See Pecle, supra note 5, at 20 (criticizing twelve-step addiction programs
led by non-clinicians). “We might need to run seminars with Americans whose lives have
been ruined by coerced [twelve]-step treatment—just as we need to present to American|]
people whose lives have been ruined by drug laws—to make clear the dangers of the
therapeutic state.” /d. at 23. New York is the first state to require non-violent drug offenders
to be offered drug treatment instead of jail time, regardless of their addiction status or
diagnosis. /d. at 20,

9s. See Flanagin, supra note 93; Pecle, supra note 5, at 20,

96. See PATRICIA CLUSS & ALINA BODEA, THE EFFECTIVENESS OF BATTERER
INTERVENTION PROGRAMS: A LITERATURE REVIEW & RECOMMENDATIONS FOR NEXT STEPS 11~
12, 15, 18, 39-40 (2011), hup://www.ﬁsafoundaiion.org/wp-comenu'uploads/zo] 1/10/
BIPsEffectiveness.pdf (noting that numerous state laws mandate batterer intervention
programs, despite clinical recognition that common court-ordered programs “based on
feminist-psychoeducational [or] cognitive-behavioral approaches lack empirical backing”).
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supported by the criminal justice system without a requirement of proof of
efficacy—proof which never emerged after decades of implementation.”

Without doubt, assessment and treatment for traumatic stress, mental
illness, and addiction—conditions frequently found among both juvenile and
adult offender populations—can be beneficial, and ongoing research into
creating better evidence-based modalities should be a high priority among
policy makers.” For example, trauma-focused cognitive behavioral therapy
for juveniles with PTSD has an increasingly strong research base,” as does
certain treatment and medication for chronic anxiety and depression.'” The
problem is that insufficiently tested and other suspect therapeutic approaches
tend to occur when the legal system itself financially supports and even
generates programs, as shown above with batterer intervention, juvenile sex
offender programs, and twelve-step programs.'”!

In general, court systems thus far have not had a good track record of
understanding which treatments work best, and specifically whether they
work in a criminal justice setting among young violent offenders most in
need of rehabilitation.'” 1t is too early to know whether specialized mental
health and drug courts can improve on this state, but the criminal justice
system was never equipped nor was it meant to serve as the primary provider

97 See Schill, supra note 93 (summarizing numerous research studies that
found that Scared Straight programs actually increased criminal activity among youth).
98. See CHILD WELFARE INFO. GATEWAY, supra note 21, at 2-3, 6-7;

Pennypacker & Thompson, supra note 90, at 101415, 1018; Wilson et al., supra note 84, at
598-99; Treatments for Mental Disorders, SUBSTANCE ABUSE & MENTAL HEALTH SERVS.
ADMIN,, http://www.samhsa.gov/treatment/mental-disorders (last updated Oct. 27, 2013).

99. CHILD WELFARE INFO, GATEWAY, supra note 21, at 2-3, 6-7 (“Based on
systematic reviews of available research and evaluation studies, several groups of experts and
Federal agencies have highlighted TF-CBT as a model program or promising treatment
practice.”),

100. See Lynn E. O’Connor, The Myth of “Evidence-Based” Treatment of
Depression: What's Wrong with the Outcome Studies of Treatment of Depression?, PSYCHOL.
Topay (July 20, 2013), https://www.psychologyioday.conv"blog!our-empamic-namrmil)]307!
the-myth-evidence-based—treatment-depression (criticizing  existing research  studies
comparing medication and talking therapies for treatment of depression); Treatments for
Mental Disorders, supra note 98 (approving cognitive behavioral therapy, mindfulness
therapies, and exposure therapies, as well as medication to treat anxiety and depression).

101. See N.C. COUNCIL FOR WOMEN, NORTH CAROLINA BATTERER
INTERVENTION PROGRAMS: A GUIDE TO ACHIEVING RECOMMENDED PRACTICES 3, 19 (2013),
http:/fwww.counci]t‘orw0men.nc.gov/docaments/publicationsfhattererimervemienhaadbook.p
df (noting that batterer treatment programs are not considered mental health treatment and are
therefore not covered by health insurance, resulting in removal of participants who cannot
afford to pay the program fees); Rick Brundrett, Sex Offender Treatment Costs Skyrocket,
Records Show, THE NERVE (Dec. 27, 2011, 6:00 AM), http://www.thenerve.org/sex-offender-
treatment-costs-skyrocket-records-show (noting sharp increases in the number of confined sex
offender treatment participants, paid for almost entirely by state funding).

102, See Wilson et al., supra note 84, at 592-93, 599,
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of mental health services in the United States.'” Another serious concern is
that juvenile offenders subject to untested, ineffective, or even harmful
therapeutic approaches are likely to be the most vulnerable of all—young
men and women with complex histories of trauma, addiction, mental illness,
poverty, displacement, and exposure to harsh structural racism.'™ Court-
ordered mental health treatment methods must be proven to be efficacious,
for our most vulnerable youth in the juvenile justice system should not be the
subjects of psycho-social experimentation.'” If our justice system cannot
provide these assurances, then the legal risks of court-ordered therapy
identified in Part III below cannot be justified in the interests of
rehabilitating young offenders.'®

1. CONSTITUTIONAL CONSIDERATIONS FOR J UVENILE OFFENDERS IN
THERAPY

-For youth in need of mental health and substance abuse treatment,
child welfare and public education systems may initiate their first brush with
state oversight, yet the most vulnerable may also find themselves placed in
the school-to-prison pipeline.'”’ In effect, the juvenile justice system may
provide offenders with their first experience of mental health care involving
criminal justice enforcement.'®® However, even in a well-meaning,
therapeutic-focused justice system, state government is not constitutionally
permitted to overreach under Gault.'” That is, the provision of therapeutic

103. See id.

104. See McCulloch, supra note 7, at 120-21, 123-24.

105. See id ; Wilson et al., supra note 84, at 599; Salerno v. Corzine. No. 06—
3547, 2013 WL 5505741, at *8 (D.N.J, Oct. 1, 2013) (addressing claims by New Jersey civil
commitiees who were denied privileges, including employment, when they refused to
participate in sex offender treatment which showed little efficacy). Plaintiffs’ pro se claims in
Salerno included assertions that the treatment program “is a sham and that its real objective is
to detain indefinitely, and not to rehabilitate,” noting that from 1999 through 2011, less than
5% of residents had been released. Salerno, 2013 WL 5505741, at *8. The District Court of
New Jersey was unconvinced, relying on the state’s good intentions when stating: “The fact
that successes in treatment sufficient for discharge are small in number does not mean that the
goal is a sham nor that the treatment is unrelated to reaching for that goal.” /d

106. See McCulloch, supra note 7, at 120-21, 123-24: Wilson et al., supra
note 84, at 599; infra Part 111,

107. See Jonathon Arellano-Jackson, But What Can We Do? How Juvenile
Defenders Can Disrupt the School-to-Prison Pipeline, 13 SEATTLE J. FOR Soc. JusT. 751, 753~
54, 757 (2015) (reflecting on the school-to-prison pipeline as a significant cause of racial and
economic inequality in the United States, with zero-tolerance school discipline and suspension
policies, particularly for male students of color with unmet mental health treatment needs).

108. See id, at 788.

109, Inre Gault, 387 U.S, 1, 4, 30-31 (1967) (upholding the due process rights
of juvenile defendants). Recall that the trial court originally adjudicated fifteen-year old
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justice to young vulnerable offenders must not violate their due process
rights, including violations of the privilege against self-incrimination.''
When treatment occurs in custodial settings, juvenile offenders may invoke
constitutional protections against self-incrimination, including Miranda
warnings.

A A Juvenile Offender’s Fifth Amendment Due Process Right Against
Self-Incrimination in Therapy

A distinct line of state and federal case law applies Fifth Amendment
due process protections against self-incrimination to some, but not all, court-
ordered, state-supervised therapy provided as a term of sentencing.!"’ Note
that all involve cases with adult rather than juvenile offenders, taking into
consideration that many states try youth under age eighteen as adults,'"

Under the Fifth Amendment, no person “shall be compelled in any
criminal case to be a witness against himself, nor be deprived of life, liberty,
or property, without due process of law.”'”® The privilege against self-
incrimination

Gerald Gault, a delinquent, imposing incarceration for the remainder of his minority for the
misdemeanor of making a single lewd telephone call, with an added sentence of delinquent
status for habitual involvement in immoral matters. Id at 4, 7-9. Gault had a prior
misdemeanor conviction for being found in the presence of a minor in possession of a stolen
wallet and the sentencing judge had also happened to recall a prior accusation against Gault
for having lied to the police about stealing a baseball glove from another boy. /d at 4, 9.

110. Id. at 10.

111, See U.S. ConsT. amend. V; e.g., McKune v. Lile, 536 U.S. 24, 26-30, 33-
35, 41, 48 (2002) (holding that sanctions imposed on an inmate who refuses to incriminate
himself in court-ordered sex offender treatment is not subject to compulsion in violation of the
Fifth Amendment); Estelle v. Smith, 451 U.S. 454, 456, 460, 472-73 (1981) (holding that
court-ordered pretrial psychiatric evaluations are inadmissible under the Fifth Amendment to
enhance sentencing); Russell v. State, 109 A.3d 1249, 1261-63 (Md. Ct. Spec. App. 2015)
(following McKune, in holding that sanctions for refusal to answer questions in court-ordered
polygraph examinations for a defendant on probation did not amount to compulsion in
violation of the privilege against self-incrimination).

112. See McKune, 536 U.S. at 29 (holding that sanctions imposed on an inmate
who refuses to incriminate himself in court-ordered sex offender treatment is not subject to
compulsion in violation of the Fifth Amendment); Estelle, 451 U.S. at 456 (holding that under
the Fifth Amendment court-ordered pretrial psychiatric evaluations are inadmissible for the
purpose of enhancing sentencing); Russell, 109 A.3d at 1251 (following McKune in holding
that sanctions against a probationer for refusal to answer questions in court-ordered
polygraphy does not amount to compulsion in violation of the privilege against self-
incrimination),

113; U.S. Const. amend. V. The selfsincrimination clause of the Fifth
Amendment applies to the States through the Fourteenth Amendment. U.S. CONST. amends.
V. XIV; Malloy v. Hogan, 378 U.S. 1, 6 (1964).
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not only permits a person to refuse to testify against himself at a
criminal trial in which he is a defendant, but also “privileges him

The Supreme Court of the United States has held that the privilege
against self-incrimination js designed to protect the fairness of parties in an
accusatorial system and should be liberally construed.!'s Therefore, any
coerced confession by the defendant in violation of the privilege against self.
incrimination may not be admitted against him or her in a court of [aw 6

For many years, the Supreme Court of the United States has
recognized that court-ordered mental health treatment in the criminal justice
Systtm may be a coercive environment invoking Fifth Amendment
protections. Such protections are narrowly applied to the Jjuvenile justice
system through Gault as a matter of procedural due process in the
adjudicatory phase of proceedings.'!” For decades, the Due Process Clause
has been interpreted to require “that state action, whether through one
agency or another, shall be consistent with the fundamental principles of
liberty and justice which lie at the base of all our civil and political
institutions,”! '8 Moreover, the burden to prove that statements may be
incriminating s relatively low: “Tq sustain the privilege, it need only be
evident from the implications of the question, in the setting in which it is

adult offenders in court-ordered therapy wil] apply equally or similarly to
Juveniles, pursuant to Gault, Roper, and Graham, is far from clear.

114. Minnesota v, Murphy, 465 1.5, 420, 426 (1984) (quoting Lefkowitz v,
Turley, 414 U S, 70, 77 (1973)).

115. See Allen v. llinois, 478 US. 364, 368, 375 (1986); Spevack v, Kline,

; flo

10 penalty for affirming his or her right to remain silent); Brown v, Mississippi, 297 U.S. 278,
279, 281-82, 287 (1936) (addressing confessions obtained by torture, including whipping and
attempted Iynching, “extorted by officers of the [s]tate by brutality and violence”); see also
U.S. ConsT. amend. XIv.

117. See U.S. Consr. amends. V, XJv: e.g., In re Gault, 387 .8, 1, 13 (1967);
PWG v. State, 682 50, 2d 1203, 1207 (Fla, Ist Dist, Ct, App. 1996) (interpreting /n re Gault,
387U.8.1,13, 3] n.48 (1967)).

118. Brown, 297 U, at 286 (emphasis added) (quoting Hebert v, Louisiana,
272 US. 312, 316 (1926) (interpreting the comparative authority of a state supreme court));
see also U.S. ConsT. amends. V, X[V,

119, Hoffman v, United States, 341 U S, 479, 486-87 (1951).
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However, highlighting patterns among the adult cases may serve as a useful
start to predicting their impact on court-ordered treatment of juvenile
offenders.'”’

In 1972, the Supreme Court of the United States, in McNeil v.
Director, Patuxent Institution,'”” held that an inmate who refused to
cooperate with a psychiatric examination could not be held longer than his
criminal sentence for assault in order to accomplish the examination.'” Note
that had the examination been completed, it could have led to a possible
indeterminate stay in a state mental hospital.'”” When attempting to
psychologically assess McNeil, he “was repeatedly interrogated not only
about the crime for which he was convicted but for many other alleged
antisocial incidents going back to his sophomore year in high school.”'?*

Justice Douglas in his concurring opinion asserted that the inmate
properly exercised his Fifth Amendment right to remain silent when avoiding
psychiatric examination, for “[t]he questioning of McNeil is in a setting and
has a goal pregnant with both potential and immediate danger.”'® Noting
that more than half of the state hospital residents were held beyond the time
of their original criminal sentences, Justice Douglas concluded:

Whatever the Patuxent procedures may be called—
whether civil or criminal—the result under the Self-Incrimination
Clause of the Fifth Amendment is the same. As we said in In re
Gault, there is the threat of self-incrimination whenever there is @
deprivation of liberty; and there is such a deprivation whatever the
name of the institution, if a person is held against his will.'®

In McNeil, Justice Douglas would uphold a defendant’s exercise of
his right to remain silent in a psychiatric assessment.'?’ However, a mental
health assessment does not always need the defendant’s cooperation. For
example, in Esquivel v. Smith, the District Court of Ohio recently held that

120. See generally Graham v. Florida, 560 U.S. 48 (2010); Roper v. Simmons,
543 U.S. 551, 578-79 (2005); McKune v. Lile, 536 U.S. 24 (2002); Estelle v. Smith, 451 U S.
454 (1981); In re Gault, 387 U.S.; Russell v. State, 109 A.3d 1249 (Md. Ct. Spec. App. 2015).

121; 407 U.S. 245 (1972).

122, Id. at 246.

123. Id.; see also Allison v. Snyder, 332 F.3d 1076, 1079 (7th Cir. 2003)
(holding that detention of civil committees in prison rather than a mental institution does not
violate the Illinois Sexually Dangerous Persons Act, for “they are pretrial detainees as well as
civil committees: criminal charges against them are pending™).

124, MeNeil, 407 U.S. at 256 (Douglas, J., concurring).

125, ld.; see also U.S. CONST. amend. V.

126. McNeil, 407 U.S. at 257 (Douglas, J.. concurring) (internal citation
omitted).

127, Id. at 25455, 257 (Douglas, J., concurring).
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petitioner’s selective refusal to answer 300 questions on a psychosexual
evaluation provided evidence of a refusal to Cooperate and a “refusal to take
responsibility for his acts,”'?

Timing is important. Where the in-custody pretrial detainee in
Estelle v. Smith'” was ordered to undergo a psychiatric examination, the
Supreme Court of the United States held he must be given a Miranda
warning; " but the federal District Court of Idaho argued that Estelle was
limited by its facts and should not have been extended to prosecutorial
commentary on the meaning of silence at sentencing, such as a psychosexual
evaluation conducted post conviction, !

Also, key to the Fifth Amendment analysis, for those criminal
defendants who actually make incriminating disclosures in psychotherapy, a
due process analysis must assess whether the disclosures were made under
compulsion.'** The primary focus is on the defendant, not the interrogator,
whether investigator, probation officer, warden, or court-employed
psychologist:

[T]he constitutional inquiry is not whether the conduct of state
officers in obtaining the confession was shocking, but whether the
confession was “free and voluntary: [T]hat is, [it] must not be

The voluntariness test is objective and does not rely on the actual
mindset of the suspect being questioned.'*

If the defendant changes his or her mind about cooperating with
court-ordered treatment services once they have begun, a waiver of Fifih

128. Compare Esquivel v, Smith, No. 1:1 1-CV-00030-BLW, 2013 WL
4433691, at *12 (D. Idaho Aug. 16, 2013), with Kansas v, Cheever, 134 S, Ct. 596 (2013)
(providing that a psychiatric evaluation ordered by the state is admissible against a defendant,
and not a violation of the privilege against self-incrimination under Estelle, when offered to
rebut evidence of a later psychiatric evaluation voluntarily taken and offered by the
defendant).

129. 451 U.S. 454 (1981).

130. 1d. at 466-67,

131. See Esquivel, 2013 WL, 4433691, at *13-14. See generally Estelle, 451
U.S. at 454,

132. See U.S. CONST. amend. V: McKune v. Lile, 536 U.S, 24, 35-36 (2002);
Pennypacker & Thompson, supra note 90, at 1017,

133 Malloy v. Hogan, 378 US. 1,7(1964) (alternations in original),

134, I.D.B. v. North Carolina, 131 8. ¢y, 2394, 2402 (201 1); see also Malloy,
378U8.at7.
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Amendment rights carries the potential for punitive sanctions.”* For
example, in 2014, in Prieto v. Davis," the defendant was described by the
state psychologist as difficult and testy when administered a sex offender
psychological assessment."”’” The defendant was made aware that under
section 19.2-264.3:1(F)(2) of the Virginia Code, he had waived his Fifth
Amendment privilege and that the court could sanction him by informing the
jury of his refusal to cooperate with the assessment."**

Overall, the Fifth Amendment privilege against self-incrimination
remains arguably broad and relatively easy to invoke if one is aware of the
right.””  As the Supreme Court of the United States stated in 1892, the
privilege is “as broad as the mischief against which it seeks to guard.”'* A
plea negotiation, for example, involving an agreement to obtain
psychotherapy and probation in lieu of a higher sentence and incarceration,
may arguably constitute coercion and create a legitimate fear of self-
incrimination.''  As the Court of Appeals of Alaska held in James v.
State,' a defendant’s Fifth Amendment right to remain silent was
implicated when, if he refused to cooperate with court-ordered sex offender
treatment he would face incarceration, but if he instead cooperated, he might
lose his pending appeal.'”” Moreover, the social worker in James who
conducted the initial court-ordered psychological assessments of sex
offenders admitted “he had testified against former interviewees using
information that came out during the interviews.”'*

The privilege against self-incrimination may also protect against
post-conviction use of statements made previously to a mental health

138 Prieto v. Davis, No. 3:13CV849-HEH, 2014 WL 3867554, at *35 (E.D.
Va. Aug. 5, 2014); see also U.S. CONST. amend. V.

136. No. 3:13CV849-HEH, 2014 WL 3867554 (E.D. Va. Aug. 5, 2014).

137. Id. at *35 (“Prieto was uncooperative in discussing the crimes—
‘particularly in areas where he might appear in an unfavorable light’—and that he was *vague
from time to time,” ‘testy,’ and evasive.”).

138. Id.; see also U.S. CONST. amend. V; VA. CODE ANN. § 19.2-264.3: 1(F)X2)
(2014). This statutory section provides: “If the court finds, after hearing evidence presented
by the parties, out of the presence of the Jury, that the defendant has refused to cooperate with
an evaluation requested by the Commonwealth, the court may admit evidence of such refusal
or, in the discretion of the court, bar the defendant from presenting his expert evidence.” VA.
CODE ANN. § 19.2-264.3:1(F)(2).

139. Counselman v. Hitchcock, 142 U.S. 547, 562 (1892); see U.S. CONST.
amend. V.

140. Counselman, 142 U.S. at 562.

: 141, See James v. State, 75 P.3d 1065, 1065, 1068, 1072 (Alaska Ct. App.
003).

142. 75 P.3d 1065 (Alaska Ct. App. 2003).

143. Id. at 1068, 1072; see also U.S. CONST. amend. V.

144, James, 75 P.3d at 1068-69.
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provider.'** For example, the Court of Appeals for the Ninth Circuit has held
that disclosures of other crimes made in a sexual psychopath treatment
program under assurances of confidentiality, but admitted in evidence to
enhance sentencing, would violate a defendant’s Fifth Amendment privilege
against self-incrimination.'*® Also, in a probation revocation proceeding, a
defendant agreeing to terms of probation thereby waived any privilege
against self-incrimination relating to practical disclosure of basic information
necessary for monitoring the duration of his probation.”’ However. any
information ]My to incriminate the accused in a ﬁlbw criminal
prosecution w be subject ©0 due process protections against self-

IRCTIIIIRETRON..

privilege against self-incrimination.’”’ The lower court, in 2015, held that
mandatory categorical waiver of a criminal defendant’s privilege against
self-incrimination violated the Fifth Amendment.'>

In this case, Rebulloza pled no contest to a single count of indecent
exposure and was ordered to first “waive any privilege against self-
incrimination and participate in polygraph examinations which shall be part
of the sex offender management program:” and second, to “waive any

145, Pens v. Bail, 902 F.2d 1464, 146465 (9th Cir. 1990); see also U.S.
CONST. amend. V.

146. Pens, 902 F.2d at 1464-66 (relying in part on Estelle v, Smith, 451 U.S.
454, 460, 468 (1981), for the proposition that the privilege against self~incrimination applies
at the penalty phase); U.S. ConsT. amend. V.,

147. State v. Cass, 635 N.E.2d 225, 228 (Ind. Ct. App. 1994); see also U.S.
CONST. amend. V.,

148, See Cass, 635 N.E.2d at 226-27.

149. See McKune v. Lile, 536 U.S. 24, 30, 48 (2002); Allison v. Snyder, 332
F.3d 1076, 1079 (7th Cir. 2003); Reinhardt v. Kopcow, 66 F. Supp. 3d 1348, 1353, 1356-57
(D. Colo. 2014); People v, Rebulloza, 184 Cal. Rptr. 3d 548, 550-51 (Ct. App.), review
granted, 349 P.3d 1066 (Cal. 2015).

150. 184 Cal. Rptr. 3d 548 (Ct. App.), review granted, 349 P.3d 1066 (Cal.
2015).

is1. ld. at 551; see also U.S. CONST, amend. V.

152. Rebulloza, 184 Cal. Rptr. 3d at 551, 554 (relying on longstanding
precedent, including Lefkowitz v, Cunningham, 431 U.S, 801, 805 (1977)); Lefkowitz v.
Turley, 414 U.S. 70, 71-74 ( 1973); Gardner v. Broderick, 392 U.S. 273, 274, 276 (1968);
Uniformed Sanitation Men Ass’n v, Comm’r of Sanitation, 392 U.S. 280, 282-83 (1968); see
also U.S. CONST. amend. V.
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psychotherapist/patient privilege to enable communication between the sex
offender management professional and the probation officer.”"*> The United
States District Court for the District of Colorado also recently extended Fifth
Amendment protections beyond McKune to convicted defendants ordered to
participate in sex offender treatment, including polygraph testing, but only
because their appeals were still pending."* The court acknowledged that
absent their appeals, it would have followed the majority in McKune, holding
that relatively minor sanctions for noncompliance will not violate the Fifth
Amendment.'”’

Therefore, statements made by a convicted offender to a therapist
under court-ordered conditions may be subject to the privilege against self-
incrimination if the offender claims the privilege and is compelled to
incriminate him or herself in the session.'”® Clearly, the most recent
statutory efforts to require compelled therapeutic disclosure from convicted
offenders have focused on sex offenses, a legislative policy which has failed
to consider the reality of the current lack of evidence-based sex offender
treatments."”’ If evidence-based mental health practices continue to justify
mandatory treatment for additional offenses, the current judicial trend,
eroding Fifth Amendment protections in favor of mandatory mental health
treatment will already have a framework in therapeutic justice.”® If the
therapeutic setting is made to fit within the bounds of a custodial setting
presumed to be coercive, then more therapists providing court-ordered
treatment to offenders may be required to provide the added protection of
Miranda warnings before mandating disclosures.'*

153 Rebulloza, 184 Cal. Rptr. 3d at 550531 (ordering the defendant subject to
section 1203.067(b)(3) and (b)(4) of the California Penal Code respectively); see also CAL.
PENAL CoDE § 1203.067(b)(3) (West 2004 & Supp. 2014), declared unconstitutional by
People v. Rebulloza, 184 Cal. Rptr. 3d 548, 551 (Ct. App. 2015); PENAL § 1203.067(b)4).

154. Reinhardt, 66 F. Supp. 3d at 1356-57 (noting that the penalties of loss of
an appeal were greater than those in McKune which only involved enhanced monitoring and
restrictions); see also U.S. CONST. amend. V; McKune, 536 U.S. at 30,

155. Reinhardt, 66 F. Supp. 3d at 1356; see also U.S. CONST. amend. V:
MecKune, 536 U.S. at 41,

156. McKune, 536 U.S. at 35-36; see also Reinhardt, 66 F. Supp. 3d at 1357.

187, See James v. State, 75 P.3d 1065, 1066 (Alaska Ct. App. 2003);
FINKELHOR ET AL., supra note 27, at 1; Przybylski, supra note 79.

158. See U.S. ConsT, amend. V: Substance Abuse Treatment Evidence-Based
Practices (EBP), supra note 40,

159, See Miranda v. Arizona, 384 U.S. 436, 534-35 (1966) (White, J..
dissenting),
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B. Miranda in Custodial Mental Health Settings

A court-ordered therapeutic setting may require the added
protections of Miranda warnings to ensure the defendant-patient’s
understanding of the privilege against self-incrimination if statements made
are later admitted against the defendant at trial'™ This requires an
assessment of whether the setting fits within the scope of a custodial
interrogation.'' Recall that Miranda and its progeny require that a suspect
in custody “must be warned that he has a right to remain silent, that any
statement he does make may be used as evidence against him, and that he has
a right to the presence of an attorney, either retained or appointed.”'®? [f a
suspect does make a statement during custodial interrogation, the
Government bears the burden of showing, prior to admitting the statement,
that the suspect voluntarily, knowingly, and intelligently waived his or her
Miranda rights.'®®

The test is objective when determining whether a suspect is in

. sufficient to trigger the need for Miranda warnings prior to
interrogation."™ The court must determine whether there was “*a formal
arrest or restraint on freedom of movement of the degree associated with
formal arrest,”” by examining two inquiries: “[Flirst, what were the

Custodial settings, whether questioning is conducted by civil or
criminal investigators, may require Miranda warnings for statements made to
be admissible.'” For example, in 2014, in Jackson v. Conway,'® the Second
Circuit Court of Appeals held that a child protective services caseworker
violated defendant’s Fifth Amendment and Miranda rights when she
interviewed the defendant while he was in police custody accused of child

160. See id. at 445; D’Emic, supra note 38, at 25,

161. Miranda, 384 U.S. a1 439, 444,
st o0 Wi B ot 444,
=5 R Id at 444 475,
1.D.B. v. North Carolina, 131 S. (1. 2394, 2402 (2011).
d (qmting'l‘hompm v. Keohane, 516 U.S, 99, 112 (1995)).
| Minnesota v, Murphy, 465 U S, 420, 430 (1984); Miranda, 384 U.S. at
467; Jackson v. Conway, 763 F.3d 115, 136-37 (2d Cir. 2014), cert. denied, 135 S.
15). But see United States v. Patane, 542 U S, 630, 632 (2004) (holding that the

T i isviobdbyidmissimincounofcocrccdsm:mems

: wuhmmmum warnings alone does not
on nor does it justify exclusion of physical evidence as the fruit of the

763 F.3d 115 (24 Cir. 2014), cert. denied, 135 S. Cr. 1560 (2015),
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sexual abuse.'® Although he had invoked his right to remain silent during
police interrogation, he was willing to speak to the caseworker with respect
to her parallel civil investigation.'”” However, the statements defendant
made to her were ultimately used against him, resulting in multiple charges
in a grand jury indictment,"” testimony by the caseworker at trial,’’" and
extensive use of his disclosures during the State’s closing argument.'”” On
appeal, Jackson argued that the caseworker, in eliciting his incriminating
statements, “acted either as a law enforcement officer or as the functional
equivalent of a police officer when she interviewed him without first
providing the required Miranda warnings, and that his statements to her were
thus inadmissible.”'”

The State in Jackson conceded that the defendant was in custody for
the purpose of Fifth Amendment analysis. However, the court of appeals
disagreed with the State’s limited definition of interrogation.'”* According to
the Second Circuit, “the Supreme Court [of the United States] has not strictly
limited its holdings in this regard to law enforcement personnel conducting
criminal investigations.”'”> The Second Circuit quoted Estelle, noting that
when the psychiatrist:

“went beyond simply reporting to the court on the issue of
competence and testified for the prosecution at the penalty phase
on the crucial issue of [the defendant’s] future dangerousness, his
role changed and became essentially like that of an agent of the
State recounting unwarned statements made in a postarrest
custodial setting. ™"

Note that Estelle had relied on Miranda, which clearly supported
application of the privilege against self-incrimination beyond criminal
proceedings “and [it] serves to protect persons in all settings in which their

168. Id. at 122, 140, 155; see also U.S. CONsT. amend. V.

169, Jackson, 763 F.3d at 122,

170. Id. at 123.

17 Id. at 127,

172, Id. at 128,

173. Id. at 129-30.

174, Jackson, 763 F.3d at 137; see also U.S. CONST. amend. V.

175 Jackson, 763 F.3d at 137-38 (noting that Supreme Court of the United
States precedent clearly had included non-law enforcement agents when determining that an
interrogation had occurred, such as tax investigators and psychiatrists).

176, Id. at 138 (alteration in original) (quoting Estelle v. Smith, 451 U.S. 454,
467 (1981)).
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freedom of action is curtailed in any significant way from being compelled to
incriminate themselves.”!”’

In contrast, the Third Circuit Court of Appeals held in 2010 that a
child protective services worker who visited a murder defendant in jail in
order to discuss his children’s welfare, but who also happened to
conversationally discuss the events of the murder, did not interrogate the
defendant and therefore did not violate his Miranda rights by failing to issue
a warning against self-incrimination,'” Whereas the voluntariness of a
confession may focus objectively on the defendant under a Fifth Amendment
analysis,'™ according to the Third Circuit Court of Appeals, the motivation
of the interrogator is relevant in determining whether an interrogation has
taken place under Miranda.'® This may be key when assessing whether
court-ordered therapy in the juvenile justice system requires administration
of Miranda warnings  before proceeding  with Questioning  during
treatment.'®! As already discussed, many forms of therapeutic interventions
deliberately rely on the Jjuvenile offender providing truthful disclosures of
details of potentially culpable events, '®?

With proper supervision and guidance, juvenile offenders may
consent fo treatment or interrogation by waiving their Miranda rights."® In
cases where the offender has specifically requested the mental health
assessment or examination, as opposed to one imposed by court order or by
the state, a clear Miranda waiver is more likely to have occurred.'™ In
essence, precedent since Estelle has attached Fifth Amendment protections in
the mental health context only when the mental health provider is deemed an
agent of the state."™ Juvenile offenders would be particularly reliant on the

177. Estelle, 451 U.S. at 466 (quoting Miranda v, Arizona, 384 U.S. 436, 467
(1966)); see also U.S. CONST. amend. V.

178. See Saranchak v, Beard, 616 F.3d 292, 303-04 (3d Cir. 2010).

179, See U.S. CONST. amend. V: 1D.B. v. North Carolina, 131 S. Ct. 2394,
2402, 2408 (2011); Malloy v. Hogan, 378 U.S, 1, 6-7 (1964),

180, Saranchak, 616 F.3d at 303-04 (“When Saranchak ‘freely admitted to
killing [Edmund]’ and “also admitted to killing [Stella].” Garber’s follow-up question was not
an interrogation eliciting incriminating information.”) (citation omitted); see also Miranda,
384 U.S. at 444,

181. See McKune v, Lile, 536 U.S, 24, 33-35 (2002); Saranchak, 616 F.3d at
303-04; Farkas & Miller, supra note 23,at79,

182, See McKune, 536 1.8, at 33-34; Farkas & Miller, supra note 23, at 78—
79.

183. See Smith v, Wainwright, 741 F.24d 1248, 1258-59 (11th Cir. 1984).

184, See Estelle v, Smith, 451 U.s, 454, 467-68 (1981); Smith, 741 F.2d at
1258-59 (noting that no Miranda warnings are required by a clinician who examines the
defendant at the defendant’s request),

185, mith, 741 F.2d at 1258-59 (quoting Estelle, 451 U .S, at 467); see also
U.S. CoNST. amend. v
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counsel of their defense attorneys, as well as parents or guardians, when
trying to identify who is an agent of the state or when agreeing to request a
mental health assessment, which may ultimately be used against them in
court without Fifth Amendment protections.®™  Frankly, such a
determination would be daunting to anyone regardless of age.

However, minority age status does help determine the voluntariness
of such waivers and is a key factor when addressing Miranda rights in the
juvenile justice system."™ In 2011, the Supreme Court of the United States
reversed the Supreme Court of North Carolina’s decision in In re J.D.B.,'®
highlighting the importance of age as a factor when evaluating a minor’s
right to remain silent.'"® Both state and federal courts considered the
application of North Carolina’s expanded Miranda protections under section
7B-2101(a) of the North Carolina General Statutes, which provides that:

(a) Any juvenile in custody must be advised prior to questioning:
(1) That the juvenile has a right to remain silent;
(2) That any statement the juvenile does make can be and may
be used against the juvenile;
(3) That the juvenile has a right to have a parent, guardian, or
custodian present during questioning; and
(4) That the juvenile has a right to consult with an attorney
and that one will be appointed for the juvenile if the juvenile is
not represented and wants representation.'®”

When questioned by a school resource officer in a closed office
without a parent or guardian present, J.D.B., a thirteen-year-old seventh
grade student enrolled in special education at Smith Middle School in Chapel
Hill, gave verbal consent to answer questions.'”' However, consent was not
provided before the questioning began:

186. See U.S. ConsT. amend. V; J.D.B v. North Carolina, 131 S. Ct. 2394,
2403; Buchanan v. Kentucky, 483 U.S. 402, 404, 424-25 (1987); State v. McClary, 577
S.E.2d 690, 692 (N.C. Ct. App. 2003); Kit Kinports, Habeas Corpus, Qualified Immunity, and
Crystal Balls: Predicting the Course of Constitutional Law, 33 ARIZ. L. REv. 115, 138 n.102,
139 n.105 (1991),

187, See J.D.B., 131 S. Ct. at 2402-03. Note that the ability to understand
Miranda warnings based on 1Q and cognitive ability has been relevant to the weight and
credibility of a defendant’s disclosures for some time. See State v. Sanchez, 400 S.E.2d 421,
423-24 (N.C. 1991),

188. 686 S.E.2d 135 (N.C. 2009), rev'd, J.D.B. v. North Carolina, 131 S. Ct.
2394 (2011).

189. J.D.B., 131 8. Ct. at 2402-03.

190. N.C. GEN, STAT. § 7B-2101(a) (2007).

191, J.D.B., 1318, Ct. at 2399,
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With the two police officers and the two administrators present,
1.D.B. was questioned for the next [thirty] to [forty-five] minutes,
Prior to the commencement of questioning, J.D.B. was given
neither Miranda warnings nor the opportunity to speak to his
grandxlnoﬂmer. Nor was he informed that he was free to leave the
room.

In deciding that J.D.B. was subject to a custodial interrogation
warranting Miranda warnings, the Supreme Court of the United States set
out factors that “so long as the child’s age was known to the officer at the
time of police questioning, or would have been objectively apparent to a
reasonable officer, its inclusion in the custody analysis [was] consistent with
the objective nature of that test.»!%

Note that as with J.D.B.’s experience in the school administrative
setting, a juvenile offender participating in court-ordered psychotherapy,
whether incarcerated or on probation, will likely meet with the clinician in a
closed office without a parent or guardian present.'™ Both settings are
arguably less punitive than incarceration in the criminal Justice system, but
the lines are hastily drawn.'” Both the educational setting and mental health
setting now increasingly overlap with criminal justice efforts,'”® as seen in
the proliferation of law enforcement on schoo] grounds and court-ordered
mental health treatment.'” [ the juvenile justice system, all of these
elements coexist to an extent, merging rehabilitative, educational, and
punitive elements, '

Finally, if the court deems the disclosure setting noncustodial, then
an offender must assert the privilege against self-incrimination; otherwise,

192, Id

193, Id. at 2406,

194, Compare S.G. v. State, 956 N.E.2d 668, 678 (Ind. Ct. App. 2011) (holding
that a juvenile was not subject to custodial interrogation, nor were his Miranda rights violated,
when he was questioned about a theft by the school principal), with State v. Antonio T., 352
P3d 1172, 1174, 1178 (N.M. 2015) (finding a violation of a high school student’s privilege
against self-incrimination for statements made to a vice principal in the presence of a deputy
sheriff, requiring Mirandy warnings before questioning),

195, See Parham v, JR.,442 U S, 584, 626-27 (1979) (Brennan, J., concurring
in part, dissenting in part); Farkas & Miller, supra note 23, at 78,

196, See Grisso, supra note 12, at 144, 151; Pay] Holland, Schooling Miranda:
Policing Interrogation in the Twenty-First Century Schoolhouse, 52 Loy, L. Rev. 39,73
(2006) (advocating a reasonable student standard for understanding Miranda waivers in
school-based inte:rogations). “Modern law enforcement-education collaborations must be
examined through a different lens precisely because law enforcement officers and the coercive
authority they represent and deploy often figure prominently in the interrogation process even
when the officers do not ask student suspects any questions,” Holland, supra, at 91,

197. Id. at 42; Peele, supra note 5, at 20; Zosky, supra note 77, at 360-61, 367,

198, Zosky, supra note 77, at 360-61,
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the offender’s silence in the face of interrogation may, in fact, be held against
him.'"” One must question how easily a juvenile offender would be able to
navigate and assert a right to remain silent in the face of incriminating
questions in therapy. Courts apply a variable, albeit objective, standard to
determine if a therapeutic setting is custodial or inherently coercive, a
determination no juvenile could reasonably forecast.® Defense counsel will
certainly bear some of the burden in their duty to advise unsuspecting
juvenile defendants of the legal risks of accepting plea agreements or
diversion involving psychotherapy.”"

@, Involuntary Commitment:  Expanding the Due Process Divide
Between Civil and Criminal Proceedings

Even if the privilege against self-incrimination and Miranda rights
attach to court-ordered psychotherapy in the juvenile justice system, the
privilege may not attach to court-ordered mental health services deemed
outside the scope of the justice system.””” Despite the early 1970s broad
application of a right to remain silent in settings involving a deprivation of

199. See Salinas v. Texas, 133 S. Ct. 2174, 2180, 2184 (2013) (holding that
prosecutorial use of defendant’s noncustodial silence did not violate the Fifth Amendment
privilege against self-incrimination): Minnesota v. Murphy, 465 U.S. 420, 429, 440 (1984)
(holding that a witness who does not claim the privilege against self-incrimination may lose
the benefit of the privilege without making a knowing and intelligent waiver); Rogers v. State,
340 U.S. 367 (1951) (holding that the privilege against self-incrimination is deemed waived
unless invoked); James v. State, 75 P.3d 1065, 1066-68 (Alaska Ct. App. 2003) (finding that
an inmate verbally asserted his right to remain silent to correctional officers during sex
offender treatment while his appeal was pending).

200. See James, 75 P.3d at 1067-68; Farkas & Miller, supra note 23, at 78-79;
Holland, supra note 196, at 79.

201, See Buchanan v. Kentucky, 483 U.S. 402, 424-25 (1987) (denying
defendant’s Sixth Amendment claim of ineffective assistance of counsel for failure to warn
defendant of the risk that his psychiatric examination results would be introduced into
evidence against him at trial); State v. Huff, 381 S.E.2d 635, 661 (N.C. 1989), vacated, 497
U.S. 1021 (1990) (determining whether defendant’s Sixth Amendment right to effective
assistance of counsel was violated due to defense counsel’s opening the door to rebuttal
testimony by the State’s psychiatric expert who evaluated defendant pre-trial subject to court
order); State v. McClary, 577 S.E.2d 690, 692-93 (N.C. Ct. App. 2003) (addressing whether
defense counsel properly objected to admission of defendant’s pre-trial psychiatric evaluation
and mental health treatment history); Kinports, supra note 186, at 139 n.105 (discussing Smith
v. Murray, 477 U.S. 527, 530-31 (1986) (addressing defense counsel’s unwillingness to object
to the State’s admission of defendant’s statements to his own psychiatric expert in the
sentencing phase of a capital trial)).

202, See U.S. CONST. amend. V; Saranchak v. Beard, 616 F.3d 292, 303-04 (3d
Cir. 2010); Smith v. Wainwright, 741 F.2d 1248, 1259 (11th Cir. 1984); supra notes 179-83
and accompanying text.
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liberty, whether criminal or civil ™™ today a sharper division is emerging
between the two. 2™

By 1979, in Parham, if a Jjuvenile offender made disclosures in
court-ordered therapy that resulted in civil involuntary commitment, the
constitutional due process rights that might attend the therapeutic setting in
the criminal justice system would not be equally available in the involuntary
commitment proceeding.” In 1986, with respect to proceedings of civil
involuntary commitment of sexual predators, the Supreme Court of the
United States in Allen v. Hlinois’™ asserted that “involuntary commitment
does not itself trigger the entire range of criminal procedural protections,”
including the privilege against self-incrimination.””’ Mandating psychiatric
care and treatment, according to the majority in Allen, is not punitive, but
Justified civil state action under the parens patriae doctrine when the person
subject to commitment is confined “to an institution expressly designed to
provide psychiatric care and treatment,”2%8

In a more limited interpretation, the Wisconsin Court of Appeals, in
2003, addressed a criminal defendant who made incriminating disclosures of
past crimes to a psychologist in a court-ordered assessment interview for
sexually violent civil commitment.”® The court held that the State could not

203. See In re Gault, 387 U.S. 1, 47-48 (1967); Miranda v. Arizona, 384 U.S,
436, 478-79 (1966).

204. See 1.D.B. v. North Carolina, 131 S, Ct. 2394, 2402 (2011); M.W. v,
Davis, 756 So. 2d 90, 109 (Fla, 2000).

205. Parham v. JR., 442 US, 584, 600-01, 620 (1979) (upholding the
substantial liberty interests of juveniles under the Fourteenth Amendment to avoid being
unnecessarily confined for the purpose of medical treatment); AMLW., 756 So. 2d at 99, 109
(upholding a court order to commit a minor without an evidentiary hearing subject to Parham
and state statutory provisions); see also U.S. ConsT. amend. XIV. Applying a classically
nebulous parens patriae best interests standard in a dependency hearing, the court merely
considered the minor’s procedural rights, as well as “whether a child believes that he or she is
being listened to and that his or her opinion is respected and counts,” M.W., 756 So. 2d at
108.

206. 478 U.S. 364 (1986).

207. Id at 372, 375 (holding that proceedings under the Illinois Sexually
Dangerous Persons Act were civil, not criminal proceedings within the scope of the Fifth
Amendment right against compulsory self-incrimination); /n re Heckl, 886 N.Y.S.2d 295,
'297"98 (App. Div. 2009) (upholding the trial court’s right to compel the testimony of an

208, Allen, 478 U.S. at 373, But see Allison v. Snyder, 332 F.3d 1076, 1079
(Tth Cir. 2003) (“If pretrial detainees may be subjected to the ordinary conditions of
confinement, . . . then so May persons detained before tria] as sexually dangerous persons.”),

209, State v. Lombard (/n re Commitment of Lombard), 669 N.w.2d 157.
16364 (Wis. Ct. App. 2003) (noting that the psychologist testified against Lombard before
the jury, using his disclosures against him),
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suppress statements made by the defendant on the basis that Miranda
warnings had not been given:

minority age status.’

The purpose of the examiner’s interview was to evaluate Lombard
for the purpose of a potential ‘civil commitment proceeding, not a
criminal proceeding,” and the examiner was not required to
comply with Miranda’s dictates. Had the examiner, inadvertently
or otherwise, elicited statements from Lombard, which could
subject him to future criminal prosecution, those statements might
well be suppressible in a future prosecution under Eszelle.”'®

This evolving integration of civil commitment and criminal justice
policies would be especially persuasive with regard to mental health
treatment of young offenders because they may be subject to the State’s
protective interest under parens patriae based on both mental health and

11

defined by the doctrine of parens patriae:

It is to save, not to punish; it is to rescue, not to imprison; it is to
subject to wise care, treatment and control rather than to
incarcerate in penitentiaries and jails; it is to strengthen the better
instincts and to check the tendencies which are evil; it aims, in the
absence of proper parental care, or guardianship, to throw around a
child, just starting in an evil course, the strong arm of the parens
p.atri]:re.zl2

The specialized juvenile court system has long been

A protective, rehabilitative approach to juvenile delinquency
purportedly continues today, over a hundred years later, but with ready
embrace of a more authoritative tone:

Given the different goals of the juvenile delinquency and
the adult criminal systems, and the former’s emphasis on
rehabilitation as the principal means by which to achieve the goal
of preventing delinquent children from becoming adult offenders,
we believe that it is constitutionally permissible for the trial court
to impose whatever treatment plan it concludes is most likely to be
effective for a particular child, as long as that plan does not pose a
significant threat to the health or well-being of the child. In such a

210. Id. at 166 (citation omitted) (quoting State v. Zanelli (/n re Commitment
of Zanelli) 589 N.W.2d 687, 698 (Wis. Ct. App. 1998)); see also Estelle v. Smith, 451 U.S.
454, 468-69 (1981); Miranda v. Arizona, 384 U.S. 436, 467, 475 (1966).

211. See Commonwealth v. Fisher, 27 Pa. Super. 175, 181-83 (1905).
212, ld. (emphasis added).
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case, the state is doing nothing more than exercising its traditional
role as parens patriae.*"’

Because they have been deemed a hybrid of criminal and civil
approaches, juvenile proceedings may offer a more complex interpretation of
the privilege against self-incrimination and custodial interrogation.”™ Ag
stated in McKeiver v, Pennsylvania,*"® “[t]he [Supreme Court of the United
States] has refused to simplistically categorize juvenile proceedings as either
criminal or civil, avoiding thereby a wooden approach.”™® If Allen’s
application of the Fifth Amendment in the context of civil commitment
requires a sufficient nexus to a criminal proceeding, then it follows that
Jjuvenile courts with greater discretion to invoke hybrid criminal and civil
remedies may seek to chip away at the due process rights of juvenile
offenders in a therapeutic justice system.*!’ Nevertheless, the dissent in
Allen strongly disagreed that civil involuntary commitment is treatment-
based and non-punitive, noting specifically that the Illinois statute at issue
provided for involuntary commitment of sexual predators only upon the
filing of criminal charges.’' Following this view, when mental health
treatment is mandated by the criminal Justice system, provided in
confinement, or inherently attached to a criminal proceeding, then the
privilege against self-incrimination should survive 21? ;

Iv. CONCLUSION

The sad truth is that for Mmany young offenders in need of mental
health and substance abuse services, the opportunity for rehabilitation is out
of reach. In cases involving violent crime and a risk of recidivism, court-
ordered mental health treatment may in fact invite coerced confessions

213. P.W.G. v. State, 682 So. 2d 1203, 1208 (Fla. 1st Dist. Ct. App. 1996)
(emphasis added).

214. See McKeiver v. Pennsylvania, 403 U.S. 528, 541 (1971).

215, 403 U.S. 528 (1971).

216. State v. Boatman, 329 So. 2d 309, 312 (Fla, 1976) (citing McKeiver, 403
U.S. at 541); see also P. W.G., 682 So. 2d at 1207,

217 See U.S. ConsT. amend. V; Allen v, Illinois, 478 U S, 364, 367, 372, 375
(1986): McKeiver, 403 U.S. at 541.

218. Allen, 478 U.S, at 377,380 (Stevens, J., dissenting).

A goal of treatment is not sufficient, in and of itself, to render

inapplicable the Fifh Amendment, or to prevent a characterization of proceedings

as criminal. With respect 1o a conventional criminal statute, if a [s]tate declared

that its goal was freatment and rehabilitation, it s obvious that the F ifth

Amendment would stil) apply.
Id. at 380; see also U.S, CONST. amend, V.

219, See U.S. ConsT. amend. V; Allen, 478 U.S. at 377, 380 (Stevens, J.,
dissenting),
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leading to additional charges or involuntary commitment” As recently
asserted by the California Court of Appeals in People v. Rebulloza™ -

Under this broad [Fifth Amendment] waiver, a probationer who
poses little or even no risk to the community could be compelled
to confess to a crime committed long ago having no relevance to
his or her current status as a sex offender. Any such confession
could be given to police or prosecutors, who could then use it
against the probationer to initiate an independent prosecution. The
past offense could itself be a crime having little or no impact on
public safety, and given the passage of time, prosecution of it may
no longer serve the public safety purposes it may have served in
the past.””?

Defense attorneys bound to protect their clients’ legal interests
cannot readily advocate waiving confidentiality in therapy when the
treatment mandates disclosure of other crimes or risks a therapist’s
mandatory duty to disclose a danger to others.”” The risk of waiver is even
more unjustified considering the substantial lack of research supporting the
efficacy of numerous therapeutic interventions commonly ordered in the
juvenile justice system.” As stated by Justice Stevens in his dissenting
opinion in McKune: “The State’s interests in law enforcement and
rehabilitation are present in every criminal case. If those interests were
sufficient to justify impinging on prisoners’ Fifth Amendment right, inmates
would soon have no privilege left to invoke.”**

No one benefits from the denial of mental health services to juvenile
offenders who need them, but the therapeutic purpose is significantly
undermined if the offender’s disclosure of new offenses results in additional
charges or sanctions.”  Efforts to maintain the confidentiality of an
offender’s disclosures in therapy, such as creating exceptions to mandatory
child abuse reporting, would undermine the important interests in protecting

220. See People v. Rebulloza, 184 Cal. Rptr. 3d 548, 560-61 (Ct. App.), review
granted, 349 P.3d 1066 (Cal. 2015).
221. 184 Cal. Rptr. 3d 548 (Ct. App.), review granted, 349 P.3d 1066 (Cal.

2015).

222, Id. at 560-61.

223, See MODEL RULES OF PROF'L CONDUCT 1. 2.1 (AM. BAR Ass'N 2015);
Kapoor & Zonana, supra note 28, at 50-53; supra text accompanying notes 26-31.

224, See CTR. FOR SEX OFFENDER MGMT., supra note 22, at 10-11; supra
Section 11.B.

225, McKune v, Lile, 536 U.S. 24, 69 (2002) (Stevens, J., dissenting); see also
U.S. ConsT. amend., V.

226. See Rebulloza, 184 Cal. Rptr. 3d at 554; Kapoor & Zonana, supra note 28,
at 52,
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and recidivist tendencies, therapeutic justice may never be therapeutic or
beneficial.**® For those who pose less of a danger to society, it may not be
legally possible to adequately protect the Juvenile offender’s interest in
rehabilitation through court-ordered mental health treatment as long as
therapy requires full and honest disclosure of other crimes.”” F inally, for
those most vulnerable offenders—-young persons with histories of trauma,
poverty, displacement, addiction, mental illness, and longstanding structural
racism in the school-to-prison pipeline—due process violations in the guise
of therapy constitute yet another societal betrayal.**

Even with better practices in providing Miranda warnings to youth
in court-ordered custodial mental health services,?! Jjuvenile defenders may
be bound to advise young clients to wait until their sentences are complete
before proceeding with needed therapeutic interventions 22 Therefore, while
therapeutic justice Mmay appear to reinvigorate the traditional focus on
rehabilitation in the Juvenile justice system, making use of advances in
mental health and research on the Juvenile brain, the truth is that the justice

See Kapoor & Zonana, supra note 28, at 50-51 (providing a national
overview of child abuse mandated reporting laws and policies); Andrew Longstreth, Analysis:
Mandatory Reporting  Laws Coulg Harm  Children, REUTERS, Dec. 1, 201 L
hup:/!www.rcutm.conﬂaniclefus—usa—crime-reponinglaws-idUSTRE7B01 NZ20111201
(noting the lack of evidence that mandatory reporting laws protect children, with a
concomitant risk of stigmatizing children),

e 228. See Kapoor & Zonana, supra note 28, at 52; Soler et al., supra note 13, at
14,

229, See McKune, 536 U.S. at 59-60 (Stevens, J., dissenting) (distinguishing
capital cases which presented an option of voluntary disclosure of incriminating statements, as
opposed to those in which defendant was “directly ordered by prison authorities to participate
in a program that requires incriminating disclosures™); supra Section I11.B,

231. See supra Section HLB; Miranda v, Arizona, 384 U.S, 436, 478-79
232 See Miranda, 384 US. at 445, 478-79; MoDEL RULES oF PrOF’L

Conbucrr, 2.1 (AM. BAR Ass’N 20 15); supra note 201 and accompanying text,
233, See Grisso, Supra note 12, at 154,
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health, with its risk of compromising the Fifth Amendment rights of
vulnerable defendants, the obvious course is to redirect funding to expand
access to well supported evidence-based mental health services to youth in
need of them before they enter the juvenile justice system and before they
have a significant criminal history to disclose.

Calls for a greater emphasis on mental health treatment services in juvenile Justice,
however, may not be the best answer, Increasing such services in juvenile Jjustice
could simply mean that youth would need to be arrested in order to get mental
health services. Moreover, many of the most effective treatment methods work best
when applied in the community, while youth are with their families rather than
removed from them,

Id. at 143,

https://nsuworks.nova.edu/nlr/vol40/iss3/1
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L INTRODUCTION: THE ILLUSIVE PROMISE OF EQUALITY

The United States of America was founded upon the highest of
ideals—the promise of equality for all citizens.' This pledge is built upon
the ideological belief that public education equalizes future opportunities for
all students.’ The societal expectation is for students to matriculate from
high school with the core competencies, knowledge, and skills necessary to
prepare them for a successful adult life. Students with disabilities experience

* Director, ADA Resource Center for Equity and Accessibility, University
of Kansas, formerly employed as Disability Rights Attorney, Disability Rights Center of
Kansas, (2005-2016).

University of lowa, College of Law, J.D., 1991, University of lowa, College of
Education, M.A., 1998,

She is enriched by the passion, dedication, and perserverance students have shared
with her over the past decade in their quest to enrich and protect educational opportunities.
She is grateful for the insights, comments, and support from Amy M. Cohen, Bonnie L.
Hemenover, Norm L. Johnson, and Katherine A. Weno. She is grateful to Professor
Richard J. Whelan (1931-2015), Department of Special Education, University of Kansas
for his life's work of ensuring students with disabilities equal access to public education.
Special thanks to the editors and staff of Nova Law Review.

1 U.S. ConsT. amend. XIV, § 1.

2. Thomas E. Perez, Assistant Attorney Gen., Civil Rights Div., Speech at
the NSBA Council of School Attorneys (Apr. 20, 2012), http://www justice.gov/opa/speech/
assistant-nttorney-gcncmf-civi|-righrs-division-lhomas-c-pcmz-spcaks-nsba—councEl.
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many toad ‘blocks iin ‘their public -education. These obstactes -resuit in
students with disabilities .experiencing lower graduation Tate, higher
dropout rate. and 2 Hiigher mate «of discipline ‘than -students withont
tisabiitides The imtherent promise oF ssuoesss taser on mibiec cedwoaiton
reenadInS enidinimg Hoiethsives. fonmaany sstudensswith dissabiliiess

Thiss Mriedée fbeusess o aan IMRTEAsIngly commom obissaciés (or
studemss withi dissbifitiess. Zeroo Tokéranee: (“ZT7) polictes:. Whem appiied to
students. with: disabilities: ZT policies: can prevent: them: from: compieting
their public. education and divert them into the Jjuvenile: justice system.’
Proactive use of the federal safeguards contained in: the Individuals with
Disabilities Education Act (“IDEA™) are a vital tool in combating ZT
policies and retaining students with disabilities in school. In 1975, Congress
enacted the Education for All Handicapped Children Act to counter
educational practices that were removing students with disabilities from
school.® In 1990, Congress reauthorized the Education for All Handicapped
Children Act and changed the title to IDEA.” IDEA contains safeguards to
prevent students with disabilities from being denied admission to school
based on disability, being removed from school due to a manifestation of a
disability, and being educated in a segregated setting.® ZT undermines these
important protections, returning public schools to a pre-IDEA era.’

3, See CHESAPEAKE INST., NATIONAL AGENDA FOR ACHIEVING BETTER
RESULTS FOR CHILDREN AND YOUTH WITH SERIOUS EMOTIONAL DISTURBANCE 2 (1994),
4, Kristy A. Mount, Comment, Children’s Mental Health Disabilities and

Discipline: Protecting Children’s Rights While Maintaining Safe Schools, 3 BARRY L. REV.
103, 104 (2002); see also Perez, supra note 2,

5 PETER E. LEONE ET AL., NAT'L CTR. ON Epuc., DISABILITY, & JUVENILE
JUSTICE, SCHOOL FAILURE, RACE, AND DISABILITY:  PROMOTING POSITIVE OUTCOMES,
DEeCrEASHNG VULNERABILITY FOR THE INVOLVEMENT WITH THE JUVENILE DELINQUENCY
SYSTEM (2003), hupzllwww.edji.org/PubEicaﬁonsﬂist/leonc_ct_al-2003.pdf; see also Michael
P. Krezmien et al., Suspension, Race, and Disability: Analysis of Statewide Practices and
Reporting. 14 J. EMOTIONAL & BEHAV. DISORDERS 217, 217 (2006) [hereinafter Suspension,
Race, and Disability); infra Parts VII-VIIL.

6. Education for All Handicapped Children Act of 1975, Pub. L. No. 94-142,
89 Stat. 773 (amended 1990),

7. 20U.S.C. § 1415 (2012).

8. ld; see also 34 C.FR. §§ 300.534, .536 (2015); Joseph B. Tulman,
Disability and Delinquency: How Failures to Identify, Accommodate, and Serve Youth with
Education-Related Disabilities Leads to Their Disproportionate Representation in the
Delinquency System, 3 WHITTIER J. CHILD & Fam. Apvoc. 3, 8 (2003); infra Parts VII-VIIL,

B See LEONE ET AL., supra note 5; Michael P. Krezmien et al., Juvenile
Court Referrals and the Public Schools: Nature and Extent of the Practice in Five States, 26
J. CoNTEMP. CRIM. JUST. 273, 274 (2010) [hereinafter Juvenile Court Referrals and the Public
Schools]; Mount, supra note 4, at 108-09; infra Parts VI-VII,
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1. THE IMPORTANCE OF SAFETY IN EDUCATION

Learning and moral development cannot occur in places ripe with
chaos or violence. Schools must maintain order and be a safe space free
from threats of violence and harm for education to successfully occur.
School violence undermines educators’ ability to teach, students’ ability to
learn, and the overall quality of a public education.'

In today’s educational climate, protecting students and staff from
harm has become increasingly more important, creating difficult and
complex situations for students with disabilities. The past twenty years have
brought repeated and highly publicized incidences of school shootings.''
Such events have marred our educational environments.”> Schools are now
confronted with public fears of potential violent incidents, along with rare
incidents of real violence, creating long-term negative consequences for
students, teachers, administrators, school staff, and learning.”®> This results in
a perspective that education cannot occur in the absence of safety and
discipline that shifts public schools’ priorities toward ensuring safety rather
than providing equal education. In 1969, Supreme Court Justice Black
stated that: “School discipline, like parental discipline, is an integral and
important part of training our children to be good citizens . . . .”"* Student
“violence includes all behaviors that create an environment in which
students, teachers, and administrators feel fear or intimidation in addition to
being victimized by physical assault, theft, or vandalism.”® In such a
volatile atmosphere, “[s]tudents cannot learn, teachers cannot teach, and
administrators cannot manage effectively . ...”"

1. ZERO TOLERANCE POLICIES

ZT is a disciplinary system where school administrators outline the
expected or desired behaviors of all students, along with the designated

10. Joseph Lintott, Teaching and Learning in the Face of School Vielence, 11
GEO. I, ON POVERTY L. & POL’Y 553, 560, 562-63 (2004).

1L Peter E. Leone et al., School Violence and Disruption: Rhetoric, Reality,
and Reasonable Balance, FOCUS ON EXCEPTIONAL CHILD., Sept. 2000, at 1, 1.

12, Id.

13, See id.; Lintott, supra note 10, at 560, 563.

14, See Robert C. Cloud, Federal, State, and Local Responses to Public
School Violence, 120 Epuc. L. Rep. 877, 877 (1997).

135 Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 524 (1969)
(Black, J., dissenting).

16. Cloud, supra note 14, at 877.

V7. Id.
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punishments for violating these rules.'s As each infraction occurs, ZT
provides a set of corresponding punishments.' Consideration is not given
for the student’s unique circumstances or the impetus for the behavior.?’ The
discipline is predetermined with no deviation from the designated
punishment.’' ZTs primary purpose is to create safer learning environments
in schools.” ZT was controversial in its origin and remains an extremely
controversial approach to addressing school violence.

The policies were enacted after the Safe Schools Act of 1994 which
addressed firearms.** ZT today has significantly expanded to address a wide-
range of violent and on-violent behaviors, including school disruption,
truancy, and refusal to obey teachers and administrators, 2’ These policies
have exploded in the past fifteen years with over 90% of al schools in the
United States implementing some form of ZT policy.* Clearly today’s
school administrators believe ZT is their best opportunity for effectively
addressing the ever-increasing problem of violence in their schools.

Iv. HISTORY OF DISCIPLINE IN EDUCATION

A review of discipline in public education in the United States
provides an interesting perspective on how the United States has addressed
the delicate balance between providing an interaction and diverse classroom
and creating a safe learning environment. Numerous methods have been
attempted, and ZT is the newest method used by school administrators in an
attempt to end school violence, and ensure education.’’

The type of disciplinary measures endorsed by educators changed
radically from the 17th century to present. Whipping posts and paddling

18. Lintott, supra note 10, at 564,

19. Id.

20. Jill N. Richards, Comment, Zero Room for Zero Tolerance: Rethinking
Federal F, unding for Zero Tolerance Policies, 30 U. DAYTON L. REV. 91, 91 (2004).

2% Id

22, Paul M. Bogos, “Expelled. No Fxcuses. No Exceptions” — Michigan's

Zero-Tolerance Policy in Response to School Violence: M.C.L.A. Section 380, 1311, 74 U,
DET. MERCY L. REV. 357, 367 (1997)

23, See Lintott, supra note 10, at 564: Richards, supra note 20, at 93. In
2001, the American Bar Association recommended ending ZT in schools. ‘No' to Zero
Tolerance’, Wasy. Post, Feb. 20, 2001, at A14,

24, See Safe Schools Act of 1994, Pub. L. No. 103-227, § 701, 108 Stat. 125,
204 (1994) (codified at 20 US.C. §§ 5961-5968 (2012)); RownEe CASELLA, AT ZERO
TOLERANCE: PUNISHMENT, PREVENTION, AND ScHOOL VIOLENCE 18 (2001); Juvenile Court
Referrals and the Public Schools, supra note 9, at 274.

55. Juvenile Court Referrals and the Public Schools, supra note 9, at 274,
6. Id.
27. See Bogos, supra note 22, at 367-68.
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devices used on misbehaving students in front of his peers were used
exclusively by teachers from the 17th through the 19th century in the United
States.”™ These acts served to deter students from engaging in similar
behavior.”” Educators believed these disciplinary measures served as a tool
for developing social norms, morality, and retained the student in school.*

The increase in school population during the 1960s caused by the
baby-boom led schools to move away from corporal punishment and toward
out-of-school suspensions and expulsions to rid the problematic, disruptive
student from the classroom.”’  School administrators believed that out-of-
school suspensions were beneficial to other students because the problem
student was removed from class, and class time was not spent disciplining
the student.”

During the 1970s and 1980s, many students challenged out-of-school
suspensions on constitutional and humane grounds to the Supreme Court of
the United States.”> The Supreme Court recognized that a student’s success
in education is indicative of future success in higher education, employment,
and stable family and community life, and negative experiences with
education increase that student’s likelihood for contact with the juvenile
justice and criminal justice systems.’ The Supreme Court was concerned
about the consequences of increased suspensions, expulsions, and drop-outs
from school.”® In Goss v. Lopez,* the Supreme Court held that students
subject to expulsion or suspension from school were entitled to due process
protections prior to either suspension or expulsion.”” Subsequent to Goss,
school administrators amended their disciplinary measures and relied on in-
school suspensions to combat and prevent school violence.”® In-school
suspensions were considered preferable as students remained in school and
continued progressing educationally during their punishment period.*

28 Irwin A. Hyman & Eileen McDowell, 4n Overview, in CORPORAL
PUNISHMENT IN AMERICAN EDUCATION: READINGS IN HISTORY, PRACTICE, AND ALTERNATIVES,
3,5 (Irwin A. Hyman & James H. Wise eds., 1979).

29. See id. at 4.

30. Id at 3-5.

gy A. Troy Adams, The Status of School Discipline and Vielence, ANNALS
AM. ACAD. PoL. & Soc. Sct., Jan. 2000 at 140, 144,

32, Id. at 144-45.

33. See Goss v. Lopez, 419 U.S. 563, 568-69 (1975); Adams, supra note 31,
at 145,

34, Goss, 419 U.S. at 575; see also Adams, supra note 31, at 145,

38. See Goss, 419 U.S, at 575 n.7.

36. 419 U.S. 565 (1975).

37 Id. at 581.

38. Adams, supra note 31, at 146.

39. Id.
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ZT policies began to emerge in the late 1980s and early 1990s.%
During this period of time, society increasingly viewed youth as violent and
dangerous.*! Americans perception was that Jjuvenile crime was out of
control and at an all-time high,*2 Approximately 71% of people thought that
a school shooting occurring in their community was a realistic and possible
threat to the safety of their children and community.

illustrate the threat from Juvenile violent crimes was low.* During this time
frame, there were approximately 55 million students enrolled i school.*
There were 133,700 violent crimes against teachers at private and public
schools were reported; 217,400 thefts from teachers were reported;*® 2.7
million students reported being a victim of a crime at school,”” and 3523
Students expelled for bringing a weapon to school.” In January 2001, the
U.S. Surgeon General released a report on youth violence that indicated that
arrest rates for violent youth crimes had decreased since 1983.%

Although not based in fact, the public perception of dangerous youth
encouraged a movement away from rehabilitation and treatment for youth in

40. Id at 147,

41. See id

42, See Ira M. Schwartz et al., School Bells, Death Knells, and Body Counts:
No Apocalypse Now, 37 Hous. L. Rev. 1. 2-3, 5 (2000).

43, Robin F. Goodman, Wellness News 4-8, New CITIZENS PRESS (May 1,

44, Fast Facts, Nat'L Crn. ED. Stamistics, http://nces.ed.gov/fastfacts/
display.asp?id=65 (last visited May 1, 2016).

45, Id

46. U.S. DEP’T oF Epuc, & U.S. Dep’T OF JUSTICE, 2000 ANNUAL REPORT ON
SCHOOL SAFETY 8 (2000), hﬁp:/!www.ncjrs.gov/pdﬁifcs /ojjidp/1931 63.pdf.

47, PHILLIP KAUFMAN ET AL., U.S. DEP’T oF Epuc, & U.S. Dep't JUSTICE,

INDICATORS OF ScHooL CRIME AND SAFETY, 2000, at 4 (2000), https://nces.ed.gov/pubs2001/
2001017.pdf,

49 U.S. OFFice oF THE SURGEON GEN., Youry VIOLENCE: A REPORT OF THE
SURGEON GENERAL 2 (2001).
50. See David M. Altschuler, Trends gng Issues in the Adultification of

Juvenile Justice, in RESEARCH TO REsuLTS: EFfFecTIVE CoMMUNITY CORRECTIONS 233, 249—
50 (Patricia Harris ed., 1999),

51. See Adams, Supra note 31, at 14748,
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keeping students in school for discipline, as ZT mandates the immediately
removal of perceived troublesome students from school.”” During this same
period, 3.1 million children were suspended and 87,000 were expelled.”
This returned schools to policies of the 1960s where students were removed
from school and left alone without any formal content or morality guidance
from educators.>

V. EFFECTIVENESS OF ZERO TOLERANCE POLICIES

The U.S. Department of Education determined that there is little
statistical evidence that ZT is effective at suppressing violence in schools.”
Statistics demonstrate conclusively that juvenile crime was declining grior to
the implementation of the Guns Free Schools Act and ZT policies. The
Federal Bureau of Investigation’s Uniform Crime Report indicates a decline
of 23% in juvenile homicide arrests between 1989 and 1998.”7 According to
the U.S. Department of Education, children between the ages of twelve and
eighteen are more likely to suffer a violent crime outside of school than
inside school property.”™

Despite these compelling statistics, school administrators continue
touting ZT as an effective way to decrease school violence and protect
students and teachers.” ZT is responsible for an increase in referrals of
students with disabilities from school to the criminal and juvenile justice
system.”” Students today are far more likely to be arrested in school than a
generation ago.”’ In 2000, 3.1 million students were arrested in school,
compared to 1.7 million in 1974.° In 2006, data illustrates that one in every

52, Id

a3 ADVANCEMENT PROJECT & CIviL RIGHTS PROIECT, OPPORTUNITIES
SUSPENDED: THE DEVASTATING CONSEQUENCES OF ZERO TOLERANCE AND SCHOOL DISCIPLINE,
at v (2000), http://www.civilrightsproject.ucla.edu/research/k-12-education/school-discipline/
opportunities-suspended-the-devastating-consequences-of-zero-tolerance-and-school-
discipline-policies/crp-opportunities-suspendcd-zerwmlerance-’lﬂt)().pdf.

54. See Adams, supra note 31, at 144; Lintott, supra note 10, at 565.

55. See Adams, supra note 31, at 148,

56. See HOWARD N. SNYDER & MELISSA SICKMUND, NAT'L CTR. FOR JUVENILE
JUSTICE, JUVENILE OFFENDERS & VICTIMS: 1999 NATIONAL REPORT 62 (1999).

&7 U.S. DEP’T OF JUSTICE, FBI UNIFORM CRIME REPORTS: Table 32 (1998).

58. See Schwartz et al., supra note 42, at 6.

- See Richards, supra note 20, at 114.

60. See id. at 108.

6l. ACLU & ACLU oF CONNECTICUT, HARD LESSONS: SCHOOL RESOURCE

OFFICE PROGRAMS AND SCHOOL-BASED ARRESTS IN THREE CONNECTICUT TOWNS § (2008),
hn’P://www.aclu.orgjﬁles/pdt's/mcialjusticefha.rdlessons_nmovemberﬂ)OS.pdf.

62 Johanna Wald & Daniel J. Losen, Defining and Redirecting a School-to-
Prison Pipeline, 99 NEw DIRECTIONS FOR YOUTH DEV. 9, 10 (2003).
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policies have proven ineffective in increasing safety in our schools, and are
penalizing our students.

VL THE IMPACT OF ZERO TOLERANCE POLICIES ON STUDENTS WITH
DISABILITIES

carre:sponding substantia] limitations i their lives js significant and has
remained constant for ghe Past twenty years,”! Tpe recent U.S. Surgeon

63

! MicHAEL PLANTY ET AL, US. Dep’t of Ebuc,, Tug CONDITION OF
Ebucation: 2009, at vij (Andrea Livingston g Thomas Nachaze eds., 2009),
http:fiwww,nees.cci. £0v/pubs2009/200908 Lpdf,
64, See CASELLA, Supra note 27, at 24; Mount, suprg note 4, at 108.
65, See Richards, Supra note 20, gt 93, 97.

66, See ACLU & ACLU oF CONNECTICUT, Supra note 61, at 12 Mount, supra
note 4, at 10809,

67. Mount, Supra note 4, at 109,

68, See id

} See U.S, Dep’t of HEALTH & Human SERVS., REporT OF THE SURGEON
GENERAL g CONFERENCE ON CHILDREN'S MENTAL HEeALTH: A NATIONAL ACTION AGENDA 19
(1999), hltp://www.ncbi.nlm.nfh.gov/beokslNBK44233/pdfYBookshelf&NBK44233.pdf'.

7 Rfch&rds, Supra note 20, at 93; see also Mount, Supra note 4, at 109,

71. U.S. Dep't oF HEALTH & Human SERVS., suprq note 69, at 19-2(),
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General’s report on children’s mental health states that approximately 20%
of all children and youth have a diagnosable mental disorder, 9% to 13% of
these children experience a serious emotional disturbance with substantial
functional impairment, and 5% to 9% of these children experience an
extreme functional impairment.”> Approximately 8.6% of public school
students are identified as having a disability that qualifies them for special
education services.”

Students with emotional and behavioral disorders come into frequent
contact with school officials for disciplinary measures.”* This is not
surprising as mental illness manifests at school causing classroom disruption,
disengagement from school, and lack of academic success for that student.”
Students with disabilities have higher incident rates for receiving teacher-
office referrals for bothering others and unacceptable physical contact.”® ZT
mandates the student be removed from the classroom, and time away from
the classroom is disruptive to the educational process; students subject to
disciplinary referrals often suffer negative associations with teaching,
learning, and school.”” ZT policies and the corresponding time away from
education are linked to an increase in school dropouts and arrests for students
with disabilities.”

Data consistently demonstrates that students with disabilities are
disproportionately suspended from schools.” Leone et al. found that close to
20% of suspended students are students with disabilities.*” This is troubling
as only 6% to 11% of students are receiving special education services.”
Most of the behaviors involved in these suspensions are for non-violent-

72. THE NAT'L ASS’N OF STATE DIRS. OF SpECIAL EDUC., MENTAL HEALTH,
SCHOOLS AND FAMILIES WORKING TOGETHER FOR ALL CHILDREN AND YOUTH: TOWARD A
SHARED AGENDA 2 (2002), http://www.ideapartnership.org/documents/Shared%20Agenda_

final.pdf,

T3 SUE BURRELL & LOREN WARBOYS, U.S. DEP'T OF JUSTICE, SPECIAL
EDUCATION AND THE JUVENILE JUSTICE SYSTEM 1 (2000), https://www.ncjrs.gov/pdffilesl/
0jjdp/179359.pdf.

74. See LEONE ET AL., supra note 5; Mount, supra note 4, at 108.

i See BURRELL & WARBOYS, supra note 73, at I, 3, 6, 9; LEONE ET AL.,
supra note 5; Suspension, Race and Disability, supra note 7, at 223.

76. See Juvenile Court Referrals and the Public Schools, supra note 9, at 274;

Leone et al., supra note 11, at 10; National Education Association, Truth in Labeling:
Disproportionality in Special Education, NEA.ORG (2007), http://www.nea.org/assets/docs/
HE/EW-TruthInLabeling.pdf; Suspension, Race, and Disability, supra note 5, at 223.

(i See Suspension, Race, and Disability, supra note 5, at 218, 223, 225.

78. See id. at 218; LEONE ET AL., supra note 5.

79 LEONE ET AL., supra note 5.

80. Leone et al., supra note 11, at 10.

81. See Suspension, Race, and Disability, supra note 5, at 218; Leone et al.,
Supra note 11, at 10; Students with Disabilities, NAT'L CTR. FOR EDUC. STAT,

http://www.nces.ed. gov/fastfacts/display.asp?id=64 (last visited May 1, 2016).
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related behaviors.*®  Students with disabilities suffer exponential harms
during long-term suspension or expulsion from school through the disruption

related services during the long-term suspension or expulsion period than
they received prior to being removed from schoo] ™ Categorical long-term
suspension because of ZT creates risk for students frequently resulting in the
first step toward the path to the criminal and Juvenile justice systems.®
Students with emotional and behavioral disabilities are at a high risk
for not completing high school.® The national high school—grades nine
through twelve—dropout rate is 24%, but the rate is 48% of students with
emotional and behavioral disabilities and 30% of students with other types of
disabilities.*” An additional 8% of students with emotional and behavioral
disabilities drop out prior to grade nine % According to the U.S. Department
of Education’s Twenty-third Annual Report to Congress in 200] »only 57.4%

contact with the juvenile Justice system.” The numbers of children with
emotional and behaviora] disabilities entering the juvenile justice system has
exploded over the past fifteen years.”! Texas reports a 27% increase in youth
with mental disabilitjes entering the “juvenile Justice system between 1995
and 2001.”% Sixty-seven percent of these children were incarcerated for a

82, See Leone et al., supra note 1 1, at 10,

83, Lintott, Supra note 10, at 567.

84, 1d. at 565, 567

85. See LEONE ET AL., supra note 5; Suspension, Race, and Disability, supra
note 5, at 217.

86. See CHESAPEAKE INST., supra note 3, at 2; Suspension, Race, and
Disability, Supra note 5, at 218,

87. See CHESAPEAKE INST., supra note 3,at2,

88. Id

89, U.S. Dep’t oF Ebuc., TWeNTY-THIRD ANNUAL REPORT TO CONGRESS ON

THE IMPLEMENTATION OF THE INDIVIDUALS wiTl DisABILITIES Epucation Acr 1.2 (2001),
hnps:ffwww2.ad.gov/aboub’reports/annual/oscp/ZOOl/index.hlml.
; Suspension, Race, and Disability, supra note 5, at 225,
91. Steven C. Teske, 4 Study of Zero T olerance Policies in Schools: A Multi-

Integrated Systems Approach to Improve Outcomes Jor Adolescents, 24 J. Cuip &
ADOLESCENT Ps YCHIATRIC Nursing 88, 90 (2011).
92,

Id
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non-violent offense.”” A similar study in Louisiana determined that 73% of
youth were incarcerated for non-violent offenses.”

Arrest statistics of school-based arrests of students with emotional
disabilities are shocking. The dramatic increase in school-based arrests are
credited as a contributing factor in the explosion of students with mental
illness being placed in the juvenile justice system. “Twenty percent of
students with [emotional disabilities] are arrested at least once before”
leaving school, compared to the 6% of students without emotional
disabilities.”” Three to five years after matriculation from high school, 58%
of students with emotional disabilities have been arrested, and 30% of
students with learning disabilities have been arrested.”® Seventy-three
percent of students with emotional and behavioral disorders that drop out of
high school are arrested within three to five years after leaving high school.”’

Two million three hundred thousand children are arrested each
year.” Over six hundred thousand of these youths are entered into the
juvenile justice system, and over one hundred thousand youths are placed in
secure juvenile correctional facilities.” A recent comprehensive study
conducted by the National Center for Mental Health and Juvenile Justice
indicates that “70.4% of youth in the juvenile justice system meet criteria for
at least one mental health disorder.”'™ These statistics demonstrate a
rampant trend across all states of arresting students with emotional and
behavioral disabilities instead of providing the required special education and
related services.'"’

93. Id

94, Xochitl Bervera, Reclaiming Children from the Prison System: The
Juvenile  Justice Reform Act (Act 12235), RACEFORWARD.ORG (2003),
https://www.raceforward.org/sites/default/files/pd /28 1pdf. pdf.

95, CHESAPEAKE INST., supra note 3, at 2.

96. See id.

97. See id.

98. HOWARD N. SNYDER, U.S. DEP'T OF JUSTICE, JUVENILE ARRESTS 2001, at 1
(2003), https://www.ncjrs.gov/pdffiles1/0jjdp/201370.pdf.

99, NAT'L. CTR. FOR MENTAL HEALTH AND JUVENILE JUSTICE, BETTER

SOLUTIONS FOR YOUTH WITH MENTAL HEALTH NEEDS IN THE JUVENILE JUSTICE SYSTEM,
http://cfe.nemhjj.com/wp-content/uploads/2014/01/Whitepaper-Mental-Health-FINAL.pdf.
100, JENNIE L. SHUFELT & JOSEPH J. COC0OzZA, NAT'L CTR. FOR MENTAL
HEALTH & JUVENILE JUSTICE, YOUTH WITH MENTAL HEALTH DISORDERS IN THE JUVENILE
JUSTICE  SYSTEM: RESULTS FROM A MULTI-STATE PREVALENCE STUDY 2 (2006)
ht’tp://www.uniccl'.nrgjldadfusmentaIhca}thprevulencel)b(3).pdf.
101. See id.; CHESAPEAKE INST., supra note 3, at 2.
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VIL IDEA PROCEDURAL PROTECTIONS

IDEA requires school districts to provide a free appropriate public
education to children from three years old through twenty-one years of
age.'”  “Free Appropriate Public Education [(“FAPE”)] means special
education and related services that” meet state standards in an appropriate
setting and in accordance with the student’s individualized education
program (“IEP”).'" Students with disabilities are entitled to receive special
education services in the least restrictive environment “to the maximum
extent appropriate” for them.'® This requirement emphasizes the schools’
obligation to provide students with an education in an integrated setting.'®

IDEA places limits on a school district’s ability to exclude students
with disabilities from school through disciplinary action.'® Students able to
assert the procedural protections of IDEA in a disciplinary proceeding are
students identified as eligible for special education and related services,
students who are being evaluated for special education and related services,
and any student where the school had knowledge of the student’s disability
before the behavior occured.'”’

If a school district seeks the removal of a student for longer than ten
school days, this removal constitutes a change in the student’s educational
placement, which triggers the procedural protections of IDEA.'® The
procedural protections were added by Congress to ensure that school districts
are not removing students with disabilities in a discriminatory manner'® or
for behavior that is a manifestation of their disabilities.''® IDEA procedural
protections require the district to conduct a manifestation determination
review within ten days of the decision to change a student’s educational
placement.'"!

102. 20 US.C. § 1412(a)(1)(A) (2012); Tulman, supra note 8, at 8.

103. 20 U.S.C. § 1401(9}B)~(D).

104, Id § 1412(a)(5)(A).

105. See id.

106. See id. § 1415(k)(5).

107. See id ;34 CF.R. § 300.534(a)~(d).

108. 20 US.C. § 1415(k)1XC): 34 CFR. § 300.536(a)(1); see also
Individuals with Disabilities Education Act Amendments of 1997, Pub. L. No. 105-17, §
GIS(I;KE)(A)(E), 111 Stat. 37, 93 (1997) (codified as amended at 20 U.S.C. §§ 1400-1482
(2012)).

109. 20 U.S.C. § 1415(k)(1)~(6); 34 C.F.R. § 300.530(b)(1).

110, See20U.8.C. § 1415(k)(1)(E}y«(F); 34 C.F.R. § 300.530(e)(1).

111 20U8.C. § 14150k ) 1)(E))~(ii).

https://nsuworks.nova.edu/nlr/vol40/iss3/1

68



et al.: Nova Law Review Full Issue

2016] ZERO TOLERANCE POLICES 437

VIII.  IDEA AND ZERO TOLERANCE

Ninety-four percent of public schools in the United States have ZT
policies regarding drugs, alcohol, weapons, violence, and tobacco in
school.'” These policies require the immediate removal of students from
school for possessing drugs, alcohol, weapons, tobacco, or that commit
violence in schools.'?

ZT polices create inherent legal issues for school districts when
implemented against a student with a disability.!'"* The Supreme Court of the
United States addressed the issue of disciplining a student with a disability in
1988."° In Honig v. Doe,""® the Supreme Court held that school officials
may not unilaterally remove even dangerous or disruptive children with
disabilities from their educational placements."'” The Supreme Court held
that exclusion from school for more than ten days constitutes a change of
placement for purposes of IDEA and is subject to all the procedural
requirements governing such change.''® In Honig, the Supreme Court
determined that only a court may authorize a school to temporarily remove a
child from school despite the protections contained within IDEA and only in
the event the district can prove (1) that exhaustion of administrative remedies
would be futile, and (2) that maintaining the child’s placement is
“substantially likely to result in injury either to himself, herself, or to
others,”!

Congress recognized that historically students with disabilities were
excluded from school based on manifestations of their disabilities.”" IDEA
was amended to prevent students with disabilities from being pushed out of
school based on behaviors that were manifestations of their disabilities.!>"
IDEA now contains procedural due process rights for students prior to long-
term suspensions and expulsion proceedings.’ IDEA requires a
manifestation determination review to determine whether the “conduct in
question was caused by, or had a direct and substantial relationship, to the
child’s disability”'** for removals from school longer than ten days.™ On

112, Juvenile Court Referrals and the Public Schools, supra note 9, at 274.

113, Mount, supra note 4, at 108,
114. See Honig v. Doe, 484 U.S. 305, 308 (1988).
115, Ild.

116. 484 U.S. 305 (1988).

& I See id. at 328-29,

118. See id.

119, Id. at 326-28.

120. Honig, 484 U.S. at 309, 324; see also 20 U.S.C. § 1415(k)(1)X(B) (2012).
121, Honig, 484 U S, at 325-26; see also 20 U.S.C. § 1415(k)(1)(B).

122 20U.S.C. § 1415.

123; Id. § 1415(K)(1)(E))(1); see also 34 C.F.R. § 300.530(e)X 1)(i) (2015).

Published by NSUWorks, 2017 69



Nova Law Review, Vol. 40, Iss. 3 [2017], Art. 1

438 NOVA LAW REVIEW [Vol. 40

the eleventh day of removal, schools are required to provide services to assist
a student toward achieving their education goals as outlined in their IEP and
to progress with the general curriculum.'?

IDEA substantially impacts a school districts’ ability to exclude
students with disabilities from school.' If it is determined that the student’s
behavior is substantially related to his disability, then the school is prohibited
from sus;;:ending or expelling the student through the school’s disciplinary
system.'”” The school is required to provide additional educational supports
and related services to maintain that student in his current education
placement.””® The student is entitled to the development of a positive
behavior plan that addresses the manifestations of his disability and provides
support to the student in their classroom.'?

ZT changed how educators address students’ behaviors.”® In
implementing ZT, an educator focuses on the removal of a perceived
troublesome student, not on meeting educational goals or  moral
development.”! ZT affords educations several avenues to remove the
student from school.'*? They may attempt to use the discipline code and
suspend or expel the student from school for behaviors that violate ZT.'*> As
stated previously, students with disabilities have procedural protections
under the IDEA against exclusion from school based on behaviors that are a
manifestation of their disabilities,"™* and some successfully employ these
procedural protections and retain their right to remain in school.'*’
Educators must comply with the procedural requirements of IDEA and the
procedural due process requirements of state regulations concerning long-
term suspensions and expulsion proceedings."”® However many students

124. 20 US.C. § 1415(k)(1(E)ix).

125.  Seeid §§ 1401(14), 1412(a)(3), 1414(d); 34 CF R, § 300.536; Honig, 484
US. at 311,

126 See 20 US.C. § 1415(b)(3), (5); 34 C.F.R. § 300536,

127. 20 US.C. § 1415(k)(1)(F); Honig, 484 U.S. at 315-16, 328.

128.  34CFR. §300.530()

129, See id
130, See Bogos, supra note 22, at 358-60.
131, See Mount, supra note 4, at 109,

132. See Cloud, supra note 14, at 883-84,

133, Vito A. Gagliardi, Jr., In Defense of Zero Tolerance: The Law Gives
Educators the Flexibility to Respond to Cases on an Individual Basis, N.J. L.)., May 21, 2001,
at 3,

134, 20US.C. § 1415(k)(1)(E) (2012); Mount, supra note 4,at115.

135. See Honig v. Doe, 484 U S, 305, 308, 328-29 (1988); Mount, supra note
4, at 118-20.

136. See U.S. CONST, amend, XIV; 20 US.C. § 1415(a)~(b), (k); 34 CF.R. §
300.530 (2015); Bogos, supra note 22, at 369,
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with disabilities are unable to successfully use IDEA procedural protections
and are expelled for behaviors that are a manifestation of their disabilities. '’

One way educators may attempt to subvert IDEA requirements is to
assert that the student is dangerous."® ZT provisions of IDEA maintain that
certain behaviors are so inherently dangerous and unsafe that regardless of
whether the behavior is a manifestation of the student’s disability, safety for
all dictates that he or she be removed immediately from the classroom.'
Students with disabilities still have due process rights in such situations.'*
Schools are required to file a notice of due process asserting the basis of the
dangerousness and the reasons for the student’s removal.'*' The student
remains in his current educational placement during the pendency of the
expedited due process hearing regarding dangerousness.'"

Educators may attempt to immediately remove a student with a
disability by asserting that student has brought a weapon or drugs to
school."”  Students accused of this type of behavior are immediately
removed from the classroom but are entitled to education in a different
setting."* IDEA limits a school’s ability to remove a student for dangerous
behavior or weapons to forty-five school days.'*’

ZT policies offer educators a final opportunity for removing a
student from school.'*® Educators that are not successful in expelling a
student with a disability, have turned to the police and the juvenile courts for
assistance in removing the perceived troublesome student from their
school."” Schools report students with in-school behavioral disorders to the
police for juvenile filings and removal to juvenile detention centers.”*® This
punitive approach to disciplining students with disabilities circumvents the

137. See 20 U.S.C. § 1415(b), (k); Mount, supra note 4, at 111.

138. 20 U.S.C. § 1415(k)(1)(G); 34 C.F.R. § 300.530(g): Mount, supra note 4,
at 10809,

139, 20 U.S.C. § 1415(K)(1)(G); Honig, 484 U.S. at 325-26.

140. 20 U.S.C. § 1415(k)(1)(H); 34 C.F.R. § 300.530(h); see also U.S. CONST.
amend. XIV,

141, See 20 U.S.C. § 1415(k)(1)(H); 34 C.F.R. § 300.530(h); Honig, 484 U.S.
at316, 325-26.

142, 20 U.S.C. § 1415(k)(4); 34 C.F.R. § 300.533.

143, 20 U.S.C. § 1415(k)(1)XG); 34 C.F.R. § 300.530(g).

144, 20 U.S.C. § 1415(k)(1)(G); 34 C.F.R. § 300.530(2).

145, 20 US.C. § 1415(k)(1)(G).

146. EILEEN L. ORDOVER, CTR. FOR LAW & EDUC., CHALLENGING ABUSIVE
FILING OF JuveNLE PETITIONS AGAINST CHILDREN WITH DISABILITIES BY SCHOOL OFFICIALS 2
(1996),

147, Id at2,

148. Id at 2, 4-5,
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procedural protections contained in IDEA and Honig."¥ The cited behavior
is frequently a manifestation of the student’s disability or related to the
school’s failure to follow the student’s IEP and provide appropriated related
services, such as mental health counseling and behavioral support.'®
Students subject to these tactics are removed from school in handcuffs,
placed in a police car, and taken to a Jjuvenile detention or processing
center.”! A student may remain in detention for hours, days, weeks, or
months.”®  These students are charged with juvenile offenses, although
frequently, these charges are dismissed months or years in the future.'® This
experience proves to be life altering, as many of these students do not return
to their classroom that school year; and never return at al].'>* This process
has proven highly efficient and effective in removing students with perceived
difficult behaviors from their schools,'*

Schools’ reliance upon the police and the juvenile justice system to
address behavioral issues related to a student’s disability subverts their
responsibility to comply with IDEA procedural protections.'*®  School
administrators implicitly understand their decision to call the police, report a
student’s behavior, and file a police report will cause that student to be
immediately removed from the classroom or building.'”” " This decision
triggers a change in placement under IDEA,"® and educators that call the
police should be required to comply with the procedural protections
contained in IDEA. To allow schools to ignore a student’s protections under
IDEA in this way is educational malpractice and should not be allowed to
continue,

IX. REMAINING IN SCHOOL THROUGH IDEA ADVOCACY

Combating ZT tactics requires that parents, students, and special
education attorneys understand the protections IDEA provides and be

149, Id at 2, 8; see also Honig v. Doe, 484 U S, 305, 325-28 (1988); BURRELL
& WARBOYS, supra note 73, at 7.

150. ORDOVER, supra note 146, at 4-5.

151. Ubi OFER ET AL, N.Y. CiviL, LIBERTIES UNION, SAFETY WITH DIGNITY:
ALTERNATIVES TO THE OVER-POLICING OF SCHOOLS 11 (Jennifer Carning et al. eds., 2009),
http:!fwww.nych.org/ﬁles!Safetquith_Dignity.pdf; Richards, supra note 20, at 108.

152, BURRELL & WARBOYS, supra note 73, at §.

153. Id at 7-8.

154, Id
155. Id.
156. Id at7.

157. See OFER ET AL., supra note 15 1, at9,
158. See Mount, supra note 4, at 117-18,
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immediately proactive in asserting them."”” Parents constitute an integral
part of their child’s IEP team and have the authority to request an TEP team
meeting to discuss any issue that impacts their child’s education.'®® If a
student receives a short-term suspension—Iess than ten days—IDEA
procedural protections are not triggered:;'®' although, even short-term
suspensions can impact a student’s relationship with his school and
educational progress.'®

Parents may use their power under IDEA to immediately request an
IEP team meeting to discuss the basis for the out-of-school suspension and
request necessary amendments to the 1EP services to prevent future out-of-
school suspensions.'*® This meeting is an opportunity for parents to explain
in depth their child’s disabilities, manifestations of their disabilities, how the
behavior precipitating the suspension was substantially related to their
disability, and what additional services their child needs in the IEP to
alleviate a future occurrence.'® Future suspensions may be prevented by a
discussion and agreement with school officials of the students
manifestations of his disability.> Agreed manifestations of behavior should
be identified and a positive behavior intervention plan developed to
appropriately support the student in their classroom.'®

For long term suspension or expulsion, parents possess a powerful
tool under IDEA to fight the school if the disciplinary action is related to the
student’s disability. IDEA prohibits schools from removing students from
school for longer than ten days unless it has been determined that the
precipitating behavior is not a manifestation of the student’s disability.'®’
Parents must not underestimate the importance of the outcome of the
manifestation determination review. A properly conducted manifestation
determination review considers two questions: (1) Was the conduct “caused
by, or had a direct and substantial relationship to the child’s disability; or (2)
+ . [W]as [this conduct] the direct result of the [school’s] failure to
implement the [student’s] IEP?”'®

To prepare for this review, parents should request copies of the
incident reports, witness statements, and other documents prior to the

; 159, See OFER ET AL,, supra note 151, at 7-9; Mount, supra note 4, at 108-09,
37,
160, 34 C.F.R. § 300.321(a)(1)<5) (2013); Mount, supra note 4, at 106, 116.
161. Mount, supra note 4, at 117.
162, See OFER ET AL., supra note 151, at 9; Richards, supra note 20, at 107-08.
163, See Mount, supra note 4, at 106, 116-17.
164, See 34 C.F.R. § 300.530(e)(1)~(2): Richards, supra note 20, at 113.
165, See 34 C.F.R. § 300.530()(1)(i); Richards, supra note 20, at 113,
166, 34 C.F.R. § 300.530(e)(1)(i), (DCD)-(ii).
167. Id. § 1415(k)(1)(B)~(C).
168. Id. §§ 1415(k)(1(EXI).
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meeting and review them carefully with an eye toward the relationship
between their child’s disabilities and their cited behavior."”  Parents may
invite any person with knowledge of their child to the meeting.'”  Students
receiving mental health services outside of the school may find the presence
of their mental health professionals, mental health assessments, mental health
plans, and services beneficial during this meeting.'”!

School officials commonly do not possess a significant enough
understanding of mental illness and its impact on an individual to properly
answer the first required question in a manifestation determination review:
whether a student’s “conduct . . . was caused by, or had a direct and
substantial relationship to, [their] disability.”'> Mental health professionals
are uniquely positioned to explain the student’s mental health diagnoses, and
their impact upon the student in the educational setting.'” If the evidence
presented from the mental health professionals, the student, and the parents
convinces the school officials that the behavior “was caused by, or had a
direct and substantial relationship to [his] disability,” then the student’s
conduct is a manifestation of his disability, and the student must be returned
to his prior educational placement.'”

If the evidence presented fails to convince the school officials that
the conduct was a manifestation of the student’s disability, then the
relationship between the conduct and the schools ability to implement the
IEP will be considered.'” The school is required to implement all sections
of the IEP,'® Any unimplemented sections of the IEP may result in a
determination that the identified undesired behavior of the student is a
manifestation of his disability.'” Parents and advocates should carefully
review all sections of the IEP to establish whether all identified services were
provided, how the failure to provide a service impacted the student’s
behavior, and the relationship between any unimplemented service and the
identified troublesome behavior.'”® Sections of the IEP that discuss a

student’s behavior must receive a heightened review'”—in particular, the

169, See id,
170. See id. §§ 1414(d)(a)(B), 1415(k)(1)(E)(i).
n 174 See 20 U.S.C. §8 1414(d)(a)(B), 1415(k)(1)(E)X(i); Mount, supra note 4, at

111,

172, See20US.C. § F415(k)(1E)iXT); Mount, supra note 4, at 109,

173. See 20 US.C. §§ 1414(b)(3)(A)(iv), (dY1)(B)(v), 1415(k)(1(EXiXTD) (2);
Mount, supra note 4, at 111,

174. 20US8.C. § 1415(k)(1)EXIXT), (i), (F)(iii).

178, See id. § 1415(k)(1)(E)(i)(1T).

176. See id. § 1414(d)(2)(A).

177. 1d. § 1415(k)(1)E)(ii).

178. See id. § 1415(k)(1(E), (F)(ii).

179, See20US.C. § LALS(K)(1)(F)(ii).
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student’s positive behavior intervention plan, listed related services, and
listed goals.'™ If the team determines that the student’s conduct was “the
direct result of the [school’s] failure to implement the IEP,” then the conduct
is a manifestation of the student’s disability." The student must be returned
to his prior educational placement, and the school must immediately correct
the IEP deficiencies.'®

If the determination is made that the student’s behavior is not a
manifestation of his disabilities, then the school may proceed with the long-
term suspension or expulsion proceedings.'™® Parents may appeal the
decision of the manifestation determination review and the alternative
education placement by filing an expedited request for due process.'™ Stay-
put provisions of IDEA are not implicated in a disciplinary proceeding, and
the student will remain in the disciplinary placement during the pendency of
the due process hearing.'®’

All of these protections are not immediately available if the student
is arrested and removed from school.'™  Schools do not schedule a
manifestation determination meeting, long-term suspension, or expulsion
proceeding.'”’ The student is merely gone from the building without any
apparent ability to assert his procedural due process rights contained in
IDEA.'"™ Parents cannot prevent the school from reporting their child to the
police; although parents do retain the right to challenge the school’s decision
pursuant to IDEA.'"” IDEA contains specific legal remedies for parents to
use in challenging school decision’s regarding special education
identification, evaluation, educational placement, and provision of a free
appropriate public education.'” A parent may file a state or federal
education complaint or a request for due process alleging the school’s actions
of reporting the student to the police caused an educational change of
placemlg{lt for their child that implicates the procedural protections of
IDEA,

180. See id.; BURRELL & WARBOYS, supra note 73, at 6.
181. See 20 U.S.C. § 1415(k)(D(E)EXID), (ii).
182, 34 C.F.R. § 300.530(e)(3), (D(2) (2015).
183, 20 U.S.C. § 1415(k)(1)(C).

184, Id. § 1415 (D(1)(A), (K)3)A).

185. See id. § 1415 (), (K)(4)(A).

186. See id. § 1415(k)(1)(G).

187, See id.

188, See 20 U.S.C. § 1415(k)(1)(G).

189, See id. § 1415(b)(6)(A), (D(D(A), (K)6).
190, Id. § 1415(b)(6).

191. See id. § 1415(b)(6), (DA, (K)H3)A).
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Only a few cases have determined that a school’s action of reporting
a student to the police implicates the procedural protections of IDEA.'” The
Sixth Circuit upheld an administrative law Jjudge’s determination in Morgan
v. Chris L.,' that the school district violated IDEA when it filed a juvenile
court petition against a student with Attention Deficit Hyperactivity Disorder
for in-school behavior."™ The Morgan court determined the school’s actions
of filing a juvenile petition constituted a change in placement.'”® The school
was required to follow the procedural protections in IDEA by evaluating the
student in a timely manner, by conducting an IEP Team meeting to review
the behavior, before filing a juvenile petition.'® The court upheld the
administrative law judge’s ruling directing the school to withdraw the
Juvenile court petition that it had filed.'"’

The national trend of educators reporting students to police for in-
school behaviors was identified as a concern by Congress as early as 1997,1%
The 1997 Amendments to IDEA clarified that IDEA does not prohibit
schools from referring alleged criminal activity by a child with a disability to
proper authorities, nor does the law keep police and courts from handling
such matter.'”® However, Congress did not intend for schools to rely on the
1997 Amendment to subvert their responsibilities under IDEA.>® The
legislative history behind the 1997 Amendments to IDEA made clear that
schools are not prohibited from reporting criminal activity of their students,
but schools may not report students to even appropriate authorities when
doing so would circumvent the school’s obligations to the child under
IDEA.*" The U.S. Department of Education publically stated that the new
IDEA provision on reporting crimes clarified the legal authority of schools to
report crimes, but it “does not authorize school districts to circumvent any of
their responsibilities under the Act 2 Recently, the U.S. Department of

192 See, e.g., Morgan v. Chris L., 927 F. Supp. 267, 26971 (E.D. Tenn.
1994), aff"d, 106 F.3d 401 (6th Cir. 1997).

193 927 F. Supp. 267 (E.D. Tenn, 1994), aff"d, 106 F. 3d 401 (6th Cir. 1997).

194, Id. at 270-71.

195. Id. at 269,

196, Id

197. Id at271.

198. See Individuals with Disabilities Education Act Amendments of 1997, 105
CONG. REC. $4401-84403 (daily ed. May 14, 1997) (statement of Sen, Harkin) [hereinafter
IDEA Senate Debate].

199. 20U.8.C. §1415(k)(6)(A) (2012).

200. See IDEA Senate Debate, supra note 198, at 54403,

201. 1d. (“The bill also authorizes . . . proper referrals to police and appropriate
authorities when disabled children commit crimes, so long as the referrals, do not circumvent
the school’s responsibilities under IDEA.™).

= 202, Analysis of Comments and Changes, 64 Fed. Reg. 12537, 12631 (March
, 1999),
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Education weighed in more concretely on the national debate concerning the
impact of ZT on students.”” In 2014, the U.S. Department of Education
issued a Dear Colleague Letter recommending that schools put an end to the
failed ZT policies.””

X. CONCLUSION

Disciplinary measures have been an integral part of the public school
system since its inception.’” Educators have employed a variety of
techniques from corporal punishment and suspensions to the immediate
removal of a student from school.”” While using a particular method,
educators tout it as an effective tool for maintaining control and providing
education,””” but history illustrates that new disciplinary measures replace
older ones once they are criticized by parents, the public, or the legal system.

Data and evidence demonstrate that ZT has failed to improve school
safety. A school shooting in Oregon in September 2015 provides yet another
example of ZT’s inability to impact its state goal.ms Study after study
illustrates the negative and punitive impact of ZT on students with
disabilities.””  Ignoring the mounting evidence, school administrators
continue to advocate the use of and expand the behaviors punished by ZT
policies.

There exists a growing national public awareness of the cost
associated with the current disciplinary practice of ZT and a national outcry
for schools to stop penalizing students and return to teaching them.*'" U.S.
Assistant Attorney General for Civil Rights, Thomas Perez, has
acknowledged that: “[W]e have failed all our children—and our society—if
. « . education becomes a pathway to prison. It is a moral imperative that
education instead serves as a road to success.”™'' History has shown that
disciplinary policies reach a critical mass. It is the responsibility of all who

203. See CATHERINE E. LHAMON & JOCELYN SAMUELS, U.S. DEP'T OF JUST. &
U.S. DEP’T OF EDUC., DEAR COLLEAGUE LETTER: NONDISCRIMINATORY ADMINISTRATION OF
SCHOOL DISCIPLINE 7, 19 (2014), http://www2.ed.gov/about/offices/list/ocr/letters/colleague-
201401 -title-vi.pdf.

204, See id. at 19.

205. See Hyman & McDowell, supra note 28, at 33, 59.

206, Id. at 59,

207. Id. at 1416,

208, See Sara Sidner et. al, Oregon Shooting: Gunman Was Student in Class
Where He Killed 9, CNN (Oct. 2, 2015), http://www.cnn.com/2015/10/02/us/oregon-umpqua-
community-college-shooting.

209. See supra Part V1.

210. ACLU & ACLU or CONNECTICUT, supra note 61, at 5; see also Bogos,
Supra note 22, at 380-81.

I Perez, supra note 2.
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work with students with disabilities—parents, educators, advocates, and
attorneys—to be knowledgeable and timely in challenging new policies, to
assert IDEA protections, and to proactively hasten the demise of
discriminatory educational practices. For public education to remain the
pathway to true equality for citizens with disabilities, it must remain free,
equal, and accessible to all students. ZT practices divert students with
disabilities out of school and halts their forward progress toward future
prosperity and equal opportunities. Achieving the promise of equality for
students with disabilities mandates the cessation of ZT policies.
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i INTRODUCTION

Residents and officials of many cities may fantasize about the
possibilities of rebuilding their cities from scratch. It is rarely the case that
these wonderers have the opportunity to conduct such rebuilding. ' This is not
the case in New Orleans, Through the pain, trauma, and catastrophic

establishing a system of schools to replace their school system, the
government officials effectively ridded the citizens of New Orleans of their
power over educational governance, policy, and politics in exchange for the
hope of better schools.’® Last year, 2015, marked the tenth anniversary of
Hurricane Katrina’s landfall.® " It is more than appropriate, and perhaps

I. See Paul T. O'Neill & Renita K. Thukral, 7he Unigque System of Charter
Schools in New Orleans After Hurricane Katrina: Distinctive Structure, Familiar C hallenges,
11 Lov. J. Pus. INT. L. 319, 319-21 (2010); infra Part 1V,

z See O’Neill & Thukral, supra note 1, at 3 19-21; infrg Part 1V,

)i See Pamela N. Frazier-Andcrsan, Public Schooling in Post-Hurricane
Katrina New Orleans: Are Charter Schools the Solution or Part of the Problem?, 93 J, Arr.
AM. HisT. 410, 412 (2008); O’Neill & Thukral, Supra note 1, at 319-20; Ellen Tuzzolo &
Damon T, Hewitt, Rebuilding Inequity: The Re-emergence of the School-to-Prison Pipeline
in New Orleans, Hich Scy. 1., Dec. 2006-Jan, 2007, at 59, 59-61; infra Part IV.

4. See Frazier-Anderson, Supra note 3, at 410-11; O'Neill & Thukral, supra
note 1, at 320-21; infra Part IV,
5 See Neeray Kingsland, How Many Charter Schools Is Just Right? The

New Orleans Case Jor All-Charter School Districts, Epuc, NEXT, Summer 2015, at 57, 59, 61.

: ; Jarvis  DeBerry, Asking  Price for Vacans Lots  Skyrockets in
Neighborhood, TIMES-PICAYUNE, Aug. 30, 2015, at E1,

https://nsuworks.nova.edu/nlr/vol40/iss3/1

80



et al.: Nova Law Review Full Issue

2016] RIGHT TO REMAIN SILENT 449

imperative, to assess whether New Orleans’ tradeoff is working.” Schools
are purportedly better in New Orleans, but what impact do these better
schools and different governance structures have on student achievement
among school-age students in New Orleans as pertaining to the school-to-
prison pipeline?” This Article will address this question with a focus on
whether politically unaccountable charter schools are neutral towards,
disrupt, or aggravate the school-to-prison pipeline in New Orleans.

II. THE SCHOOL-TO-PRISON PIPELINE: THE NEED TO EXAMINE
CHARTER SCHOOLS BEYOND STANDARDIZED TEST SCORES IN NEW
ORLEANS’ SCHOOLS

A. Defining the School-to-Prison Pipeline and Identifying Its Primary
Targets

The school-to-prison pipeline refers to the policies and praxis that
shut out, push out, or snatch students out of schools in exchange for a greater
likelihood of entry into the juvenile and criminal justice systems.’
Inadequate access to quality schools, disparate and inconsistent enforcement
of disciplinary policies, disproportionate placement into disciplinary
alternative settings of some students, and the inappropriate involvement of
actors from the criminal justice system are contributing forces in creating and
maintaining the school-to-prison pipeline: These forces also act as barriers
in the return to traditional public school settings of students who have been
shut out, pushed out, or snatched out.'” The perniciousness of the school-to-
prison pipeline is troubling for all students, but the harmful effects do not, in

T See Kingsland, supra note 3, at 59, 61-62.

8. Compare Kingsland, supra note 5, at 59, with Chauncee D. Smith,
Deconstructing the Pipeline: Evaluating School-to-Prison Pipeline Equal Protection Cases
Through a Structural Racism Framework, 36 FORDHAM URB. L.J. 1009, 1018-19 (2009)
[hereinafter Smith, Deconstructing the Pipeline], and Lydia Smith, Hurricane Katrina 10
Years on: New Orleans Charter Schools Improved Education From ‘F to C’, INT'L Bus.
TIMES (Aug. 22, 2015, 6:00 BST), http://www.ibtimes.co.uk/hurricane-katrina- 10-years-new-
orleans-charter-schools-improved-education-f-c-1516347  [hereinafter Smith, Hurricane
Katrina 10 Years on).

9. CATHERINE Y. KmM ET AL, THE SCHOOL-TO-PRISON PIPELINE:
STRUCTURING LEGAL REFORM 9 (2010); Smith, Deconstructing the Pipeline, supra note 8, at
1018-19.

10. See MICHELLE ALEXANDER, THE NEW JiM CROW: MASS INCARCERATION
IN THE AGE OF COLORBLINDNESS 185 (rev. ed. 2012); KIMET AL., sigora note 9, at 9; Deborah
Fowler, School Discipline Feeds the “Pipeline to Prison™- As School Discipline Moves from
the Principal’s Office to the Courthouse, Children Are Poorly Served, 93 Pl DELTA KAPPax,
Oct. 2011; Smith, Deconstructing the Pipeline, supra note 8, at 1018-19.
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fact, affect all students equally."" Poor and minority students, particularly
black males, are more likely to suffer the direct consequences of the school-
to-prison pipeline.” The Schott Foundation’s annual report identified that
Just over half of black male students are graduating from high school on a
national level."” In Louisiana, the black male graduation rate is under 50%,"
Many institutional factors contribute to black male students’ struggles for
educational equality.” These factors include the inequitable access to
quality instruction and curriculum'® and the harsh and uneven
implementation of disciplinary policies.” Given the concentrated effect of
the school-to-prison pipeline on black males, the Schott Foundation has
recommended a specific and deliberate focus on black males.'® Furthermore,
some researchers have identified the school-to-prison pipeline as part and
parcel to the black male crisis.'*

The outcomes for black males finishing high school are stark.?’ The
outcomes for black males who do not finish high school are, however, much
more alarming.”' Over half of all black males who do not complete high

11. See Smith, Deconstructing the Pipeline, supra note 8. at 1010-12.
12, Id at 1012,
13. MICHAEL H. HoLzman, THE UrGENCY oF Now: THE SCHOTT 50 STATE

REPORT ON PUBLIC EDUCATION AND BLACK MALES 2012 7 (John Jackson et al. eds., 2012),
http:/fwww., btackboysrcporl.org/bbreportzo 12.pdf.

14, Id at 8 tbl.1.

15. Anne Gregory & Pharmicia M. Mosely, The Discipline Gap: Teachers’
Views on the Over-Representation of African American Students in the Discipline System, 37
EqQuity & EXCELLENCE Epuc. 18, 18-19 (2004); see also Jerlando F.L. Jackson & James L.
Moore IIl, African American Males in Education: Endangered or Ignored?, 108 TcHgS, C.
REC. 201, 201 (2006).

16. See HOLZMAN, supra note 13, at 45; Deryl F. Bailey, Preparing African-
American Males for Postsecondary Options, 12 J. MEN’S STUD. 15, 20-21 (2003); David J.
Connor & Beth A. Ferri, Integration and Inclusion — A Troubling Nexus: Race, Disability,
and Special Education, 90 J. AFR. Am. HisT. 107, 109 (2005).

17. Gregory & Mosely, supra note 15, at 21; Anne Gregory et al., The
Achievement Gap and the Discipline Gap: Two Sides of the Same Coin?, 39 Epuc,
RESEARCHER 59, 59, 62-63 (2010); see also Ivory A. TOLDSON, BREAKING BARRIERS 2:
PLOTTING THE PATH AWAY FROM JUVENILE DETENTION AND TowARD ACADEMIC SUCCESS FOR
SCHOOL-AGE ~ AFRICAN  AMERICAN MALES, 10 (2011), http://www.cbefinc.org/
oUploadecEFiics/BrcakingBarﬁersz.pdf [hereinafter BREAKING BARRIERS 2].

18. HOLZMAN, supra note 13, at 2.

19. See Jackson & Moore L, supra note 15, at 201; Pedro Noguera,
Reconstdering the “Crisis” of the Black Male in America, Soc. JUST., Summer 1997, at 147,
149-50; David Pluvoise, Remedying the Black Male “Cris;s ", DIVERSE I$SUES HIGHER EDUC.,
May 1, 2008, at 5.

20, Horzman, supranote 13, at 7; Noguera, supra note 19, at 149,

21. See Bailey, supra note 16, at 16: Noguera, su e
4 s . ipra note 19, at 149; George
Gao, Chart of the Week: The Black-White Gap in Incarceration Rates, PEw RES, CTR. (July

i 82
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school are incarcerated by the age of thirty.”” Young black males’ arrest and
incarceration numbers are dubiously chart topping.”” Two of every five
black men in their twenties and thirties without a high school diploma are
more likely to be incarcerated.”® Overall, black men are six times more
likely to be incarcerated than their white counterparts.”” Almost three of
every four state prison inmates, three of every five federal prison inmates,
and seven of every ten jail inmates failed to graduate high school.”® More
than one third of male prison inmates reported that behavior and academic
disengagement were the main reasons for not obtaining a high school
diploma.”’  Michelle Alexander argues that “[tlhe fate of millions of
people—indeed the future of the black community itself—may depend on
the willingness of those who care about racial justice to re-examine their
basic assumptions about the role of the criminal justice system in our
society.”® It is, therefore, reasonable to argue that those who care about
racial justice might also need to “re-examine their basic assumptions about
the role[s]” that public schools play in our society.” In particular, advocates
and allies for racial justice may need to identify, confront, and redirect the
role of public schools in contributing to the school-to-prison pipeline.*
Many adult criminals were tracked for prison from their early experiences in
schools, labeled as criminals as they proceeded through their teenage years,
and ultimately transitioned from their woefully under-resourced inner-city
schools to prisons that are so overly-resourced as compared to their schools,
that the comparison is almost pitiful.’’

B. Discovering the Origins of the School-to-Prison Pipeline

As early as the 1980s and 1990s, and perhaps earlier, a national
increase in juvenile crime led to educational polices that sought to police

18, 2014), http://www.pewresearch.org/fact-tank/2014/07/18/chart-of-the-week-the-black-
white-gap-in-incarceration-rates.

22. See Courtney Connely, Study: Black Male High-School Dropouts Have
High Prison Risk, BLACK ENTERPRISE (May 10, 2014), http://www.blackenterprise.com/
education/black-men-who-drop-out-of-high-school-prison; Gao, supra note 21.

23. See Connely, supra note 22; Gao, supra note 21.

24, CAROLINE WOLF HARLOW, U.S. DEP'T OF JUSTICE, EDUCATION AND
CORRECTIONAL POPULATIONS 6 (2003), http://www.bjs.gov/content/pub/pdf/ecp.pdf; see also
Gao, supra note 21.

25. Gao, supra note 21.

26. HARLOW, supra note 24, at 3.

27, Id,

28. ALEXANDER, supra note 10, at 16.

29, See id.; Noguera, supra note 19, at 149,

30. See Noguera, supra note 19, at 149-130.

3l See Jackson & Moore Il1, supra note 15, at 201,
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children and adolescents.”” These policies created racial disparities in the
meting out of discipline and increased the involvement of actors from the
juvenile and criminal justice systems in public schools.”® As the school-to-
prison pipeline gathered steam, there was much conversation about
delinquent juveniles and the need to address the rise of juveniles® errant
behaviors.*®  There was less talk about delinquent adults, neglected
communities, conspicuously absent educational, and social or occupational
opportunities.”®  Some scholars have asserted that the school-to-prison
pipeline is the result of a failed primary and secondary education system that
does not meet the needs of many of its students.” It should be noted,
however, that schools are simply microcosms of a larger society; thus, the
issues that impact and contribute to the school-to-prison pipeline are, in large
part, factors that besiege poor black and brown communities at large.”
Although the school-to-prison pipeline is beginning to gain deeper
and more widespread attention nationally, inequitable practices within the
educational system and the impact of those inequitable practices have been
documented for years, if not generations > More recently, scholars are
working to identify how the many factors of the school-to-prison pipeline are
interconnected and to compound the barriers to include educational settings
that focus on providing students with the tools to be successful in society.”
Scholars assert that schools and school districts across the country have
opted to instead adopt and implement “policies and procedures that . . . force
- . . students out of school[s].”*" This is troubling because the removal of
students—from school and into prison—does not often flow in both
directions but instead, flows in one direction.”” Students who are removed
from school and enter the school-to-prison pipeline often find themselves
enrolled in alternative schools or within the juvenile or criminal Justice

32, Tuzzolo & Hewitt, Supra note 3, at 61,

33 Id

34, See id

38 See id. at 61-62.

36. KIMET AL., supra note 9, a9,

37 Seeid at9, 112, 128; Noguera, supra note 19, at 149,

38 See Noguera, supra note 19, af 149; Russell J. Skiba et al., Race Is Not

Neutral: A Nationgl Investigation of African American and Latino Disproportionality in
School Discipline, 40 Scu. PSYCHOL. REv. 85, 86 (2011).

e 39, See Skiba et al, Supra note 38, at 104-05; Tuzzolo & Hewitt, supra note
40. Tuzzolo & Hewitt, supra note 3, at 62,
41. See ALEXANDER, Supra note 10, at 185; Kim g1 AL, supra note 9, at 128~

29; Tuzzolo & Hewitt, supra note 3, at6l.
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systems; once students enter this track, it is difficult to re-enter the traditional
educational system.*

3 Realizing the Final Destinations of the School-to-Prison Pipeline

There are many socioeconomic factors that influence the educational
experiences of black students.” The criminal justice system is one of those
many factors.” Many black students have at least one incarcerated parent.”
These parents, because of their incarceration, are unable to effectively be or
become involved in their child or children’s educational processes.”® If
parental involvement is a marker of greater student success in schools, it is
reasonable to assume that a larger number of black parents in jail is directly
correlated with less parental involvement.”” Less parental involvement
would, therefore, increase the number, and perhaps, depth and breadth of the
barriers that black students must overcome to become successful in
schools.”® This set of circumstances could lead to a cycle of incarcerations
that betrays attempts to stymie the school-to-prison pipeline.*” At first
glance, intervention in adult incarcerations may be a necessary component of
any school-to-prison pipeline interventions.™

Another result of the school-to-prison pipeline is that black stu