Nova Law Review

Volume 11, Issue 1 1986 Article 10

Modification of the Doctrine of Joint and
Several Liability: Who Bears the Risk?

Stephanie Arma Kraft*

*

Copyright (©)1986 by the authors. Nova Law Review is produced by The Berkeley Electronic
Press (bepress). https://nsuworks.nova.edu/nlr



Modification of the Doctrine of Joint and
Several Liability: Who Bears the Risk?

Stephanie Arma Kraft

Abstract

On November 27, 1971, Aloysia Wood was driving a miniature race car at the Grand Prix
Raceway in Walt Disney World when she was injured after another car driven by her fiancé struck
hers.
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I. Introduction

On November 27, 1971, Aloysia Wood was driving a miniature
race car at the Grand Prix Raceway in Walt Disney World when she
was injured after another car driven by her fiance struck hers. As a
result, she sued several defendants, including Walt Disney World.!
During the trial, she settled with some of the defendants. The jury
found for the other defendants. The plaintiff appealed. The appellate
court affirmed the decision regarding the remaining defendants, but re-
versed the decision concerning Walt Disney World, ordering a new

I. Wood v. Walt Disney World Co., 396 So. 2d 769 (Fla. 4th Dist. Ct. App.
1981).
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trial® On retrial, the jury found the plaintiff to be 14% at fault; her
fiance 85% at fault; and Walt Disney World only 1% at fault.® Never-
theless, the trial court entered judgment against Walt Disney World
and its insurers for the full 86% of the plaintiff’s damages under the
doctrine of joint and several liability.* Under Florida law at that time ®
Walt Disney World was liable for the entire 86% of the damages. Once
it satisfied that judgment, it could then turn to the fiance for contribu-
tion of his 85% of the judgment.® However, in the event he was insol-
vent or judgment proof, Walt Disney World would bear the burden of
the entire amount.

While the particular facts of this case present an extreme example
of the inequitable consequences resulting from the doctrine of joint and
several liability, it does serve to illustrate the controversy between the
plaintiff and defense bar. Indeed, the defense bar and special interest
groups such as insurance companies used this case to argue for the
abolition of joint and several liability while the Tort Reform and Insur-
ance Act of 19867 was pending. A major criticism of joint and several

2. Id. at 770-71.
3. Walt Disney World had filed a counter claim against the fiance, alleging that
his negligence contributed to the plaintifl’s injuries. )
4. Walt Disney World Co. v. Wood, 489 So. 2d 61 (Fla. 4th Dist. Ct. App.
1986).
5. Lincenberg v. Issen, 318 So. 2d 386 (Fla. 1975) (holding that multi-party
defendants remain jointly and severally liable for the entire amount of damages).
6. FLa STAT. § 768.31 (1985) (allows contribution among joint tortfeasors based
on their relative degrees of fault). The following excerpts from the statute are provided:
(2) RIGHT TO CONTRIBUTION,.—
(a) Except as otherwise provided in this act, when two or more per-
sons become jointly or severally liable in tort for the same injury to person
or property, or for the same wrongful death, there is a right of contribution
among them even though judgment has not been recovered against all or
any of them,
(b_} The right of contribution exists only in favor of a tortfeasor who
has paid more than his pro rata share of the common liability, and his
total recovery is limited to the amount paid by him in excess of his pro
rata share. No tortfeasor is compelled to make a contribution beyond his
own pro rata share of the entire liability . . . .
(3) PRO RATA SHARES.—In determining the pro rata shares of
tortfeasors in the entire liability:
liabil(ixt? Their relative degrees of fault shall be the basis for allocation of

7. Tort Reform and Insurance Act of 1986, Ch
Serv X . 86-160, 1986 Fla. Sess. Law
. 660 (West).
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liability is that a negligent tortfeasor remains jointly and severally lia-
ble for the entire amount of the damages, regardless of his particular
degree of fault.

The conflict, simply stated, is that between a negligent plaintiff
and a negligent defendant, who should bear the risk of the other de-
fendants being insolvent? When a plaintiff is injured, and one defend-
ant is more able to pay than the other, why should the one who can
afford to pay not bear the burden, even if he ends up paying more than
his proportional share? After all, his negligence was the proximate
cause of the plaintiff’s injuries. Conversely, why should a defendant
found to be only one percent at fault bear the burden of compensating
the plaintiff in an amount far greater than his share of the damages,
merely because he has more resources than the other, more negligent
defendant?

Walt Disney World wondered the same thing, and on appeal to
the Fourth District Court of Appeal® argued that the reasons behind
the doctrine “have all evaporated.”® It asked the court to abolish the
doctrine, but the court declined to do so. The court cited precedent®
and stated that such a change in the law was best left to the supreme
court or the legislature.’” The Florida legislature, in response to public
pressure for tort reform, modified the doctrine with the passage of the
Tort Reform and Insurance Act of 1986.12

8. Walt Disney World Co. v. Wood, 489 So. 2d 61 (Fla. 4th Dist. Ct. App.
1986).

9. Id at 62.

10 4

11. Id. They did, however, certify a question to the supreme court, asking
whether the holding in Lincenberg v. Issen, 318 So. 2d 386 (Fla. 1975), mandated an
affirmance of the trial court’s decision. Lincenberg involved a plaintiff who was entirely
blameless, where the plaintiff here was not. Further, Lincenberg was decided based on
2 version of the Florida statutes which allowed allocation of liability only in pro rata
shares. FLA. STAT. § 768.31(3)(a) (1975) reads: “In determining the pro rata shares of
tortfeasors in the entire liability (a) Their relative degrees of fault shall not be consid-
ered.” The current statute, on the other hand, allows contribution based on the defend-
ant’s relative degree of fault. See supra note 6. While the Tort Reform Act of 1 ")86
modifies joint and several liability, this case is still important for several reasons. First,
the Tort Reform Act applies only to cases which arise after July 1, 1986, 50 this case
must be decided according to previous law. Also, while Lincenberg raised the issue of
joint and several liability, the court in that case did not address that issue, but chose to
comment instead on the issue of contribution among tortfeasors. Further, the court
based its decision on an outdated version of the contribution law. Thcrefor.e, t}"f“ case
gives the court the opportunity to clarify its position on joint and several liability.

12. Tort Reform and Insurance Act of 1986, Ch. 86-160, 1986 Fla. Sess. Law

Published by NSUWorks, 1986



Nova Law Review, Vol. 11, Iss. 1 [1986], Art. 10

168 Nova Law Review [Vol. 11

This article will examine the historical perspective and current sta-
tus of joint and several liability, including the related issues of contrib-
utory negligence, comparative negligence, comparative fault, and con-
tribution. The article will focus specifically on the multiple tortfeasor
situations, especially where one or more of the negligent tortfeasors are
absent or insolvent, and the plaintiff is also negligent. Particular scru-
tiny will be given to the doctrine of joint and several liability, as modi-
fied by the Tort Reform and Insurance Act of 1986.'* The history and
background of the new bill will be examined, along with an analysis of
its positive and negative aspects.

II. Background
A. Development of Comparative Negligence in the United States

According to some historians, the doctrine of comparative negli-
gence has its roots in the law of ancient Rome and thus actually pre-
cedes the doctrine of contributory negligence.* Contributory negli-
gence originated as a defense in 1809 in the case of Butterfield v.
Forrester,'® and became widely accepted throughout America and Eng-
land.*® The Butterfield court failed to provide a rationale for its ruling
that a plaintiff cannot recover from a negligent defendant if he himself
negligently contributed to his own injuries.”” The concept, however,
arises from several common law policies.*® These include the concepts

Serv. 660 (West).

13.

14. V. ScHWARTZ, CoMPARATIVE NEGLIGENCE 9 (1974).

15. In Butterfield v. Forrester, 11 East 60, 103 Eng. Rep. 926 (1809), the de-
f_ﬂldal}t was found negligent in leaving a pole across the road. However, since the plain-
tiff fa!_hd to use due care in avoiding it, the court denied recovery to him, stating “A
party is not to cast himself upon an obstruction which has been made by the fault of
mh“'- and avail himself of it, if he did not himself use common and ordinary caution
to be in the right.” Id. at 61, 103 Eng. Rep. at 927.

16. V. Scuwarrz, Supra note 14, at 4; Prosser, Comparative Negligence, 51
M!({u,.L, Rev. 465 (1953). Contributory negligence was first recognized in Florida in
Louisville & N. RR. v. Yniestra, 21 Fla. 700 (1886).

17. Fra. SeNaTE Comm. on CoMMERCE, INTERIM REPORT: HISTORICAL ANALY-
815 — CURRENT PERSPECTIVES OF THE DOCTRINE OF JOINT AND SEVERAL LIABILITY
AND A :z:;:]-or Tort ReForm, at 5, 6 (March 1986) [hereinafter FLA. SENATE
; 18. Wade, Comparative Negligence — 115 Development in the United States and

s Present Status in Louisiana, 40 La. L. Rev. 299 (1980).
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that a plaintiff must come into court with clean hands, since a plain-
tiff who is himself at fault cannot be rewarded:®® that a plaintiff’s inter-
vening negligence actually became the proximate cause of his inju-
ries;*! and that the defense exists to punish plaintiffs for their own lack
of due care.*®

As the doctrine of contributory negligence fell into disfavor,2®
courts developed exceptions to it.** Eventually the federal government
and the states®® began to recognize the doctrine of comparative negli-
gence.” Today, only six states adhere to the doctrine of contributory
negligence.*”

States which have adopted comparative negligence use one of
three forms of the doctrine. The most commonly recognized form, and
the one chosen by most legislatures, is the “modified form.”*® There are

19. Id.; Prosser, supra note 16, at 468; FLa. SENATE CoMm. REPORT, supra note
17, at 6. :

20. Wade, supra note 18; Prosser, supra note 16, at 468; FLA. SENATE Comm.
REPORT, supra note 17, at 6.

21. Wade, supra note 18; Prosser, supra note 16, at 468; FLa. SENATE CoMMm.
REPORT, supra note 17, at 6.

22. Prosser, supra note 16, at 468.

23. The main problem with contributory negligence was the injustice of having a
plaintiff, who in many instances was much less negligent than the defendant, bearing
the burden of the entire loss. See Prosser, supra note 16, at 469. It was considered
much more fair to allow the injured plaintiff recovery for his loss, and rather than
punishing him by denying him any recovery, merely reduce the amount of his recovery
by the percentage of fault he bore.

24. Wade, supra note 18, at 300.

25. Florida was the first state to judicially adopt the doctrine. Hoffman v. Jones,
280 So. 2d 431 (Fla. 1973).

26. For an excellent history on the development of the doctrine, see V.
SCHWARTZ, supra note 14, Chapter One. See also Wade, supra note 18; Prosser, supra
note 16; FLa. SENaATE Comm. REPORT, supra note 17; and Timmons & Silvis, Pure
Comparative Negligence in Florida: A New Adventure in the Common Law, 28 U.
Miami L. Rev. 737 (1974).

27. They are: Alabama, Maryland, North Carolina, South Carolina, Tennessee,
and Virginia. Birmingham Ry., Light & Power Co. v. Bynum, 36 So. 736, 139 Ala.
389 (1904); Baltimore & O. R.R. v. State, 29 Md. 252 (1868); Harrison v. Montgom-
ery County Bd. of Educ., 295 Md. 442, 456 A.2d 894 (1983); N.C. Gen. Star. §§ 1-
139, 143-299.1 (1983); Langley v. Boyter, 286 S.C. 85, 332 S.E.2d 100 (1985); South-
ern Ry. v. Pugh, 97 Tenn. 624, 37 S.W. 555 (1896); Chesapeake & Ohio Ry. v. Lee, 5
S.E. 579, 84 Va. 642 (1888).

28. Out of twenty eight states which apply the modified form of comparative
negligence, only West Virginia judicially adopted the doctrine. FLA. SENATE ComM.
REPORT, supra note 17, at 85-86.
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two types of the modified form recognized by most states. Each of the
modified types allows recovery if the plaintiff’s negligence is Jjudged to
be below a certain point in comparison with the defendant’s negligence,
but reduces the amount a plaintiff will recover in proportion to his de-
gree of fault.®®

Nine states® adhere to the “49%” rule®! which allows recovery for
plaintiffs only if their negligence is less than that of the defendants,
Some states compare the plaintiff’s negligence with each individual de-
fendant’s, and allow recovery only if the plaintiffs negligence is less
than any of the defendant’s alone.** Other States aggregate the defend-
ants’ negligence, allowing recovery only if the plaintifi©s degree of fault
is less than all of the defendants’ combined.** To illustrate, imagine
that plaintiff A’s share of liability is 40%. Defendants B and C are
each 30% at fault. Thus, in some 49% jurisdictions, A would be allowed
to recover 60% of his damages since his share of liability is less than
B’s and C’s combined. However, other 49% states would bar any recov-
ery for A since his liability is greater than either of the individual de-
fendants’. Similarly, if each party is found equally at fault {ie, A B
and C are all 33%% liable), then A will be unable to recover any of his
damages. The rationale for the 49% rule is that it is not fair to allow a
party who is more at fault to recover from those who are - less

29. Schwartz, Comparative Negligence in Kansas — Legal Issues and Probable
Answers, 13 WasupurN LJ. 397, 398.-99 (1974).

30. ARk. STAT. ANN. § 27-1765 (1979); CoLo. REV. STAT. § 13-21-111 (1985);
Ga. Cobe Ann, § 51-11-7 (1982); Ipano Cope § 6-801 (1986); KaNSAS STAT. ANN. §
60-258a (1983); Mg. REV. STAT. ANN_ tit. 14, § 156 (1980); N.D. CENT. CopE § 9-10-
07 (1975); Utan CoDE ANN. § 78-27-38 (1986); and Bradley v. Appalachian Power
Co., 2-".6 S.E.2d 879 (W.va. 1979). Arkansas originally adopted the pure form in 1955,

gt 2t Last — By Judicial Choice, 64 CAUE. L. Rev. 239, 245-46 (1976) [hercinaf-
i ot Fma’d!; and Fleming, Report 1o the Joint Committee of the California
Legf:i_aﬂfre on Tort Ltabil!‘ty on the Problems Associated with American Motorcycle
Association v. Superio Court, 30 Hastings LJ. 1465, 1468 (1978) [hereinafter Flem-

245‘33.. Sch.wartz. Supra note 29, at 414-15; Fleming, Foreward, supra note 32, at
46; Fleming, Report, Supra note 32, at 1468,
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culpable.®

The 50% variation of comparative negligence allows recovery for a
plaintiff if his negligence is not greater than that of the defendant. The
difference, of course, is that in these states, a plaintiff who is equally at
fault with the defendant or defendants is not completely barred from
recovery. This difference may seem negligible, but in states which do
not allow the jury to have knowledge of the effect of an equal verdict, it
can be quite devastating ® For example, a jury that is having trouble
apportioning [lability may decide to split fanlt down the middle, in-
tending for the plaintiff to collect 50% of the damages. In 2 49% state,
the pisintif would be barred from all recovery. Thus, 2 majerity of
states have opted for the 50% varation™ cvidently believing that this
= 2 Gver spproach

The kst rocopnned form of conperstve mepiipenos & the so-
cilled “Siipght /pros”™ warston There, the pleantilf can only recower
wiee bs Tk = “Sight™ compered %o the gresior nophpence of the
dicfenfient Perhaps the reeson thet only two states heve adopied this
versior™ 5 that s vagueness places 100 much of 2 burden on plaimtiffs
and = opea to too much confusion ™

The Izst type of comperative neghpgence recognized s the “pure™
form The rztionslc behind comperative mcgligence = o zpportion
“damages between mutsally neghgent partics according o ther pro-
portionate share of causal fault ™ States which have adopted the pure

3 Fleming Foreward. suprs note 32, at 246 Fleming, Report. supra sote 32,
at 1468

35 Fleming Reporr. supra note 37 at 1468 ¥V ScEwWARTZ, supra note [4 at
TL

3% Coes Gew Star Avew § 52-5728 (West Supp. 1986); Dz Cone Ans. ot
m;nzztwas—;:mmmlam;&}numrmc_a—
§ 3443345 (Burns 1986); lowa CoDE Awm. § 5683 (West Supp. 1986); Mass. Ges.
Laws 3w c 131, § 35 (Wem 19855 Miee STar Asw § 60401 (West Sspp:
1986} MonT Cops: Aows § 27-3-702 (1985% Nev. Rev. Star § 41141 (1985% NE
REy Sear Sam § 97 7-a (Wem Supp: 1985% NI Smar A § A 1551 (Wem
Shpp: 1986k Oimo Aey CopE Aww. § 31519 Page 1981): Omia. Star A ot 3.
#1314 Wew Supp | 985) On HEv m;:&mclmmmm?
§ 7702 ( Perdon | 982): TEx Civ Pmac & T Cope Anw § T3000  Vermes Ssopc
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form*® must agree with the Florida Supreme Court’s opinion in Hoff-
man v. Jones.** There, the court found the pure form “to be the most
equitable method of allocating damages in negligence actions. ™2

In the pure form, the plaintiff is barred from recovery only if the
court finds him to be totally responsible for a] the damages. The pure
form allows courts to apportion liability among each party, with the
plaintiff receiving whatever damages he suffered, minuys his proportion-
ate share. Thus, theoretically, a plaintiff who is 90% negligent can re-
cover 10% of his damages from the negligent defendant. Opponents of
the pure form argue that it is unfair to require a less responsible party
to compensate a party who was more at fault.** In cases where the less
responsible defendant was more severely injured, the defendant can ac-
tually end up recovering from the plaintiff But, as the court in Hoff-
man v. Jones pointed out, liability should depend on the amount of
damages caused, not on the injuries suffered Proponents of the pure
form point to the inequity of barring a plaintiff’s recovery if he is 49%
or 50% responsible, but allowing him Tecovery under the same set of
facts if he is found 51% responsible. As the Wisconsin Chief Justice
once asked, “What is so magical [sic] about being less than, greater
than, or equally negligent, that Jjustice must depend on i7"+

Since Florida adheres to the pure form of comparative negli-
gence,*” the discussion to follow will focus only on that form. As evj-

40. Kaatz v State, 540 P.2d 1037 (Alaska 1975); Ariz. REV. STAT. ANN. § 12-
2505 (West Supp. 1986); Li v. Yellow Cab Co., 13 Cal. 3d 804, 532 p.2d 1226, 119
Cal. Rptr. 858 (1975); Hoffman v. Jones, 280 So. 2d 431 (Fla. 1973); Alvis v. Ribar,

42. 1Id a1 438
43. Timmons ang Silvis, supra pote 26, at 745 n.29.
4. Id
45 Hoffman, 280 So. 34 49 439,
16' FLa Senare Comm. RePogrrT, Supra note 17, at 19 (quoting Vincent v. Pabst
4. C;&L:ﬂf-‘:’:iﬂl 520 (Wis. 1970) (Hallows, C.J_ dissenting)).
: 289,80,28 431 (Fla. 1973),

https://nsuworks.nova.edu/nlr/v
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denced, by Walt Disney World,*® complications arise when there are
multiple parties to an action. In multiple tortfeasor situations, it is nec-

essary to consider the doctrine of joint and several liability and the
issue of contribution among tortfeasors.

B. Definition and Development of Joint and Several Liability

A discussion of joint torts is helpful in understanding the doctrine
of joint and several liability. Prosser found that the term “joint
tortfeasor” had a different meaning in almost every court.*® Originally,
the term encompassed situations where two or more defendants acted
in concert towards a common end.* Since there was concert of action
and joint responsibility, the plaintiff had only one cause of action, and
thus could recover only one judgment from either or all of the defend-
ants.* In early American cases, defendants were joined in one action
only if they acted in concert.®® Eventually concurrent tortfeasors®® and
even successive tortfeasors® were allowed to be joined as well.*® Thus,
the term “joint tortfeasor” now applies to any defendant whose negli-
gence combined with that of another to produce a common injury.%
The unfortunate result, as Prosser pointed out, “has been to confuse
joinder of parties with liability for entire damages.”®’

The idea that all the joint tortfeasors are each liable for the entire
amount of the damages caused to the plaintiff “grew out of the com-

48. Walt Disney World Co. v. Wood, 489 So. 2d 61 (Fla. 4th Dist. Ct. App.
1986).

49. Prosser, Joint Torts and Several Liability, 25 CaLr. L. REv. 413 (1937).

50. Id. at 415; Jackson, Joint Torts and Several Liability, 17 Tex. L. Rev. 403
(1939); Note, Contribution Act Construed — Should Joint and Several Liability Have
Been Considered First?, 30 U. Miami L. Rev. 747, 752 (1976).

51. Prosser, supra note 49, at 414.

52. M

53. Hd. at 420.

54. Note, Multiple Party Litigation Under Comparative Negligence in Kansas
— Damage Apportionment as a Replacement for Joint and Several Liability, 16
Wasusurn L. J. 672 (1977).

55. The first case in Florida to recognize joint and several liability where the
defendants did not act in concert was Louisville & N. R.R. v. Allen, 67 Fla. 257, 65
So. 8 (Fla. 1914), where the court held that “although concert is lacking, [when] the
separate and independent acts of negligence of several combine to produce directly a
single injury, each is responsible for the entire result, even though his act or neglect
alone might not have caused it.” /d. at 269, 65 So. at 12 (citation omitted).

56. Prosser, supra note 49, at 420.

51. M
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mon law concept of the unity of the cause of action; the jury could not
be permitted to apportion the damages, since there was but one
wrong.”** With the advent of comparative negligence, courts began to
allow damages to be apportioned among the joint tortfeasors. However,
as one court pointed out, this did not relieve the co-defendants of the
entire liability because their individual negligence was the proximate
cause of the entire indivisible injury.®® Thus, plaintiffs who receive a
judgment against two or more co-defendants may choose to enforce the
entire judgment against one, some, or all of the defendants, ® and they
all remain liable to the plaintiff until the entire judgment is completely
satisfied.*' This situation naturally causes consternation among defend-
ants who fear possible collusion between the plaintiff and one or more
of the co-defendants. Also of great concern is the possibility that other
tortfeasors will be immune or insolvent, leaving one hapless defendant
to bear the burden of the entire liability. This was the situation in Walr
Disney World,** where Walt Disney World, although responsible for
only 1% of the plaintiff’s injuries, was nonetheless held liable for the
entire 86% of her damages.

C. Contribution among Tortfeasors

The concept of contribution is sometimes confused with the doc-
trine of joint and several liability. Under joint and several liability,
each defendant is individually and jointly responsible for the entire
amount of the judgment, regardless of his individual degree of fault.
Thus, a plaintiff who chooses to enforce the judgment against only one
tortfeasor is entitled to receive the entire judgment from that defend-
ant. The concept of contribution among tortfeasors gives to the defend-
ant against whom the plaintiff is attempting to collect the entire judg-
ment the right to look towards his co-defendants for their share of the
responsibility. The proportional amount of contribution to be received
from co-defendants, and the problem of absent or insolvent

58. 1Id. at 418,
. 59. American Motorcycle Ass'n v. Superior Court, 20 Cal. 3d 578, 582, 589, 578
-2d 899, 901, 905, 146 Cal. Rptr. 182, 184, 188 (1975). Accord Rozevink v. Faris,

342 N.W.2d 845, 847 (lowa 1983); L; v Yellow Cab Co., 13 Cal. 3d 804, 532 P.2d
1226; 119 Cal. Rptr. 858 (1975), ’ . ‘

60. Note, Supra note 54, at 673.
61. FLA. SENATE Comm, REPORT, supra note 17, at 28,

29852' Walt Disney World Co. v. Wood, 489 So. 2d 61 (Fla. 4th Dist, Ct. App.

https://nsuworks.nova.edu/nlr/vol11/iss1/10
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tortfeasors,®* are issues to consider in discussing contribution.

The common law rule prohibiting contribution among joint
tortfeasors originated in the case of Merryweather v. Nixan.® While
that case involved an intentional tort, it came to stand for the proposi-
tion that in any negligence action a wrongdoer could not profit from his
own wrongful act.®® Until 1975, Florida adhered to the common law
view, and did not allow for any contribution. As a result, plaintiffs were
able to “pick and choose” from among all the defendants. They could
place the burden for the entire loss on the party they felt was most
financially able to pay, or, depending on their feelings and/or relation-
ships with the other defendants, use personal rather than economic rea-
sons in their decision.®® Thus, through sheer luck, some defendants who
were found liable for the damages managed to escape without paying
their share, while other defendants had to bear the burden for all the
damages. Similarly, plaintiffs took their chances in choosing one de-
fendant above the others in seeking their total damages. They faced the
possibility that the chosen defendant may not really have the available
resources to pay a judgment.®’

Recognizing the injustice of allowing one tortfeasor to bear the
entire burden of an accident for which he alone was not solely responsi-
ble,* Florida abrogated the harsh common law rule with the passage in
1975 of the Uniform Contribution Among Tortfeasors Act.®® For a de-
fendant to seek contribution under the 1975 Act, the following require-
ments must be met: 1) two or more persons must be jointly or severally
liable in tort for the same injury to a person; 2) the tortfeasor must not

63. Hereinafter, the terms “absent” and/or “insolvent” tortfeasors should be
read to include those tortfeasors who are judgment proof, or immune from liability
through some relationship with the plaintiff (e.g., employer/employee; husband/wife;
parent/child).

64. 8 Term Rep. 186, 101 Eng. Rep. 1337 (K.B. 1799).

65. Comment, The Allocation of Loss Among Joint Tortfeasors, 41 S. CaL. L.
Rev. 728, 730 (1968); Comment, Contribution Among Joint Tortfeasors, 44 Tex. L.
Rev. 326, 329-330 (1965).

66. For a detailed discussion of the rationale and results of contribution, see
Comment, The Allocation of Loss Among Joint Tortfeasors, 41 S. CaL. L. Rev. 728,
730 (1968).

67. Id. at 731-32.

68. Prosser, supra note 49, at 427.

69. Fra. STaT. § 768.31 (1975). The Uniform Contribution Among Tortfcasfm
Act was originally drafted in 1939 by the Commissioners on Uniform Laws. Florida
adopted the 1955 version of the Act. See Comment, The Case for Comparative Contri-
bution in Florida, 30 U. Miami L. Rev. 713 (1976), for a detailed history of the Act.

Published by NSUWorks, 1986

11



i i . 1 [1986], Art. 10
176 Nove L e e Law' Revieh'* [Vol. 11

have intentionally caused or contributed to the injury; 3) the tortfeasor
must have paid more than his pro rata share of the common liability;
and, 4) the recovery must be limited to the amount paid by a tortfeasor
of his pro rata share of the common liability.” In determining their pro
rata shares, the 1975 Act did not consider the relative degrees of fault
of the joint tort-feasors.™ Therefore, since the doctrine of comparative
negligence was accepted prior to the 1975 Act, a defendant could acty-
ally collect more than his proportionate share from his joint tortfeasors.

To illustrate, assume that Plaintiff A was found 10% liable for
damages totalling $100,000; Defendant B was found 80% negligent;
and Defendant C only 10% negligent. Defendant B’s share of the dam-
ages is $80,000, while Defendant C’s share is $10,000. Under the doc-
trine of joint and several liability, Plaintiff A can elect to collect the
entire $90,000 from either B or C. Assume that Plaintiff A chooses to
collect the entire amount from Defendant C, whose proportionate share
of the liability is really only $10,000. Since, generally, pro rata shares
are calculated “by dividing the number of joint tortfeasors into the
amount of the judgment,”” if Defendant C then attempts to receive
contribution from Defendant B under the 1975 Act, Defendant C can
receive $45,000 from B (assuming B is not insolvent). This means that
Defendant B, who was originally found liable for $80,000, has paid
$35,000 less than his share, while Defendant C, who was only found
li;:ifdfor $10,000, ends up paying three and a half times more than he
s ;

Another example is to consider Walt Disney World™ under the
1975 version of the Contribution Act. Walt Disney World, who was
only 1% liable, is responsible for 86% of the total damages under the
doctrine of joint and several liability. For illustrative purposes, assume
that the plaintiff’s total damages were $100,000. Walt Disney World
was thus liable for $1,000, and the fiance was liable for $85,000. As-
suming that Walt Disney World would be liable to collect its pro rata

P 7&._ Comment, Right of Contribution Is Not Barred by Doctrine of Interspousal

vminily in Florida — Shor v, Paolj, 353 s, 2d 825 (Fla. 1977), 7 Fia. St. UL

REv. 167, 170 (1979),

i :’E. FLf, StaT, §?§8.3}(3){a) (1975). The 1939 version of the Uniform Act con-
ined an optional provision which would have allowed for consideration of the relative

degrees of fault, bug the 1955 version, which Florida adopted in 1975, did not. Com-
ment, supra note 69, at 715,

;i Commc;.;z, Supra note 69, at 715,
108y, | "t Disney World Co. v. Wood, 489 So. 2d 61 (Fla. 4th Dist, Ct. App.
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share from the fiance, Disney would receive only $43,000 in contribu-
tion, thus paying $42,000 more than its share. Similarly, the fiance,
who originally was liable for $85,000, would have paid only $42,000.
Where all the tortfeasors are present and solvent, the inequity in this
situation is obvious. Perhaps that is why the Florida legislature took
only one year to modify the rule.™ Now, the law allows consideration
of each tortfeasor’s degree of relative fault. As a result, each defendant
can recover any amount he paid over his percentage of fault. To illus-
trate, consider the example given above with Plaintiff A 10% negligent;
Defendant B 80% negligent; and Defendant C 10% negligent with
damages totalling $100,000. Plaintiff A can still collect $90,000 from
Defendant C, but Defendant C can recover $80,000 from Defendant B.
Similarly, with Walt Disney World, while Walt Disney World is still
liable for 86% of the damages under joint and several liability, it can
now collect the full 85% from the fiance. This assumes, of course, that
the co-defendants are all present and solvent.

D. Absent and Insolvent Tortfeasors

With the retention of joint and several liability, the present and
solvent tortfeasors bear the risk of their co-defendants being absent or
insolvent.” In that case, the available tortfeasors would have the re-
sponsibility of initially paying for the entire damages. They would be
unsuccessful in their attempts to collect contribution from their co-de-
fendants, which would leave them financially burdened with the entire
amount. With the abolition of joint and several liability, the plaintiff
bears that risk.” Under those circumstances, the jury would apportion
the damages between all the parties, leaving the plaintiff with less than
the jury awarded him initially. Assume, for example, a case where the
plaintiff and three co-defendants are each found 25% negligent, with

74. 1976 Fla. Laws ch. 76-168 (codified at FLA. STAT. § 768.31 (3)(a) (1985)).

75. DiMento, Harrison and Belsky, Joint and Several Liability: A Study of the
Fiscal and Social Impact of a Change in the Doctrine 7 (December 1985) (unpublished
manuscript) (available from University of Florida College of Law) [hereinafter Di-
Mento]. See also Fleming, Foreward, supra note 32, at 250-59; McNichols, Judicial
Elimination of Joint and Several Liability Because of Comparative Negligence — A
Puzzling Choice, 32 OxvLa. L. Rev. 1, 12-16 (1979); Note, Ohio’s Comparative Negli-
gence Statute: The Effect on Joint and Several Liability, Absent Defendants and Join-
der, 50 U. Cin. L. Rev. 342, 346 (1981).

76. DiMento, supra note 75, at 7; Fleming, Foreward, supra note 32, at 250-59;
McNichols, supra note 75, at 12-16; Note, supra note 75, at 346,
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two of the defendants insolvent. With joint and several liability re.
tained, the one remaining tortfeasor is responsible to the plaintiff for
75% of his damages, despite the fact that originally he was only 25%
negligent. With the abolition of joint and several liability, the remain-
ing tortfeasor is liable to the plaintiff for only 25% of his damages,
leaving the plaintiff unable to collect the other 50% of his damages, to
which he is entitled. This again raises the question: between a negligent
plaintiff and a negligent defendant, which is the more appropriate risk
bearer? Since most people agree that an innocent plaintiff should not
have to bear the risk of an absent or insolvent defendant, the discussion
to follow will focus most often on situations where the plaintiff is
negligent.

One suggestion is that the defendants are the more appropriate
parties to bear this risk. Their negligence resulted in harm to another,
while the plaintiff’s negligence was “merely [a] lack of self care.”” Of
course, when the plaintiff is not negligent at all, it would be unfair to
deny that plaintiff full recovery from any defendant.” A better solution
would be to retain joint and several liability with the accompanying
comparative contribution statute. However, some say that in a one
plaintiff /one defendant situation, the plaintiff (negligent or not) always
bears the risk that the defendant might be insolvent or judgment
proof.™ Therefore, why should the risk shift to the defendant just be-
cause more tortfeasors are involved?

In any negligence action, two distinct, but often conflicting goals
exist: “(1) insuring fair but adequate compensation to injured victims,
and (2) providing fair allocation of responsibility among wrongdoers.”®
:l‘o ensure adequate compensation to plaintiffs, joint and several liabil-
ity must be retained. Conversely, for fair allocation of responsibility
among wrongdoers, joint and several liability must be abolished. The
entire erate over abolishing joint and several liability can be con-
densed into one question, that is: Between a negligent plaintiff and neg-
ligent defendants, who should bear the risk of one or more defendants

77. Fleming, Report, Supra note 32, at 1483,
- 78. Id: Fl‘.()!li)A BAR, REPORT OF THE TorT LimiGaTioON REVIEW COMMISSION
- (::242) [hereinafter Fra Bar]; McNichols, supra note 75, at 13; Note, supra note
9. McNichols, supra note 75, at 3: Bartlett v. New Mexico Welding Supply,

7
Inc., 98 N.M. 152, 158, 646 P.2d 579, s :
Lem e, . , 585 (N.M. Ct. . 1982), cert. denied, 98
N.M. 336, 648 P24 794 (1982) ( App 2), cert. de

80. MeNichols, Supra note 75, at 11.
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being absent or insolvent?®' Advocates for the retention of joint and
several liability generally favor the defendants bearing the risk, while
those who say that plaintiffs should bear the risk advocate for the aboli-

tion of joint and several liability. There are persuasive arguments for
both positions.

III. Should Joint and Several Liability Be Abolished?

Advocates of joint and several liability point out that one of the
major goals of tort litigation is to insure adequate compensation of a
plaintiff’s injuries. The abolition of joint and several liability would de-
crease the probability that injured plaintiffs will be adequately compen-
sated.®® Critics of joint and several liability argue that the original rea-
sons for applying the doctrine of joint and several liability do not exist
anymore. Originally, the reason for requiring that both parties remain
liable for the entire damages was that there was no basis upon which to
divide the damages. Also, as one court stated, “the law is loath to per-
mit an innocent plaintiff to suffer as against a wrongdoing defend-
ant.”®® Opponents of joint and several liability point out that, with the
advent of comparative negligence, there is a basis for dividing damages.
Further, comparative negligence allows even a negligent plaintiff to
recover.®

A. Judicial Positions

The Supreme Court of California rejected arguments favoring the
abolition of joint and several liability in American Motorcycle Associa-
tion v. Superior Court.®® The appellate court had interpreted the hold-
ing in Li v. Yellow Cab Co.*® (which judicially adopted comparative
negligence in California) as requiring the elimination of joint and sev-
eral liability in cases involving multiparty defendants. The supreme
court disagreed, retaining joint and several liability. It stated “our
adoption of comparative negligence . . . does not warrant the abolition .

81. FrLa. SENATE CoMM. REPORT, supra note 17, at 51.

82. Fra. BAr, supra note 78, at 71-72.

83. American Motorcycle Ass'n v. Superior Court, 20 Cal. 3d 578, 588, 578 P.2d
899, 905, 146 Cal. Rptr. 182, 188 (1978) (quoting Finnegan v. Royal Realty Co., 35
Cal. 2d 409, 433-34, 218 P.2d 17, 32 (1950)).

84. Id. at 588, 578 P.2d at 905, 146 Cal. Rptr. at 188.

85. 20 Cal. 3d 578, 578 P.2d 899, 146 Cal. Rptr. 182 (1978).

86. 13 Cal. 3d 804, 532 P.2d 1226, 119 Cal. Rptr. 858 (1975).
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. of the established ‘joint and several liability’ doctrine; each
tortfeasor whose negligence is a proximate cause of an indivisible injury
remains individually liable for all compensable damages attributable to
that injury.”™ The supreme court felt that abandoning the rule would
reduce the ability of injured plaintiffs to receive adequate compensa-
tion. They further pointed out that the majority of jurisdictions which
adopted comparative negligence also retained the joint and several lia-
bility doctrine.®

Florida courts agreed with the California Supreme Court and re-
tained joint and several liability in cases involving multiparty defend-
ants.*® In Walt Disney World,*® the Fourth District Court of Appeal
refused to abolish the doctrine, but certified a question to the Florida
Supreme Court, asking whether the holding in Lincenberg v. Issen®
(requiring that multi-party defendants remain jointly and severally lia-
ble for the entire amount of the damages) mandated an affirmance of
the trial court’s decision.*

87. American Motorcycle Ass'n, 20 Cal. 3d at 582, 578 P.2d at 901, 146 Cal.

Rptr. at 184,
BE. Id at 590, 578 P.2d at 906, 146 Cal. Rptr. at 189.

89. Woods v. Withrow, 413 So. 2d 1179 (Fla. 1982); Lincenberg v. Issen, 318
So. 2d 386 (Fla. 1975); Wait Disney World Co. v. Wood, 489 So. 2d 61 (Fla. 4th Dist.
CL App. 1986); General Dynamics Corp. v. Wright Airlines, Inc., 470 So. 2d 788 (Fla.
3d Dist. C1. App. 1985); Department of Transp. v. Webb, 409 So. 2d 1061 (Fla. Ist
Dist. Cr. App. 1981), approved as modified, 438 So. 2d 780 (Fla. 1983); and Moore v.
nmmm&xm(m%mam. 1976), cert. denied, 337 So.
26 809 (Fia. 1976), rv'd on other grounds, 355 So. 2d 446 (Fla. 4th Dist. Cu App.

90. Wak Disncy Worid Co. v. Wood, 489 So. 2d 61 (Fla. 4th Dist. Ci App.

Bi. 338 So. 26 386 (Fie. 1975).

¥2. Toumterstant the court’s nuimg it Wal: Disney World. & brie’ discussion of
Limcestiery 3 wearranizdl. in Linceriverg v Gssen. 318 So_ 2d 386 (Fle 1975, the plam-
et T T e —
‘*;lmsmwmm;mmmgmm 10 Wirs s
M . s v foundl e of amy comeibuors negigence The g Goumt
Mmmﬂﬂtm o fie ofher cor ¥5% meplipen, with Gan-
nsh’gﬂhﬂﬂmt&cm st perceges, ar wietier Ge Smoud
:Pﬁ-?.wﬂimﬂﬁm Thersfre. fe czrafied 3 gueston O
3 thdmm whetfier it was proper for hm w ailow
m#mmmmwwmm. i at 338

The appellate court decided that the doctrine of comparative negiigence was 10!
# Between 2 defendant and joint tortfeasors. The appeilate court further
peinted aut that at that time, Florida did not allow contribution among tortfeasors. The
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It will be interesting to see how the Florida Supreme Court rules

Florida Supreme Court granted certiorari to review the conflict between the appellate
court’s decision in Lincenberg and its decision in Hoffman v. Jones, 280 So. 2d 431
(Fla. 1973).

In Hoffman, the supreme court stated, “[w]hen the negligence of more than one
person contributes to the occurrence of an accident, each should pay the proportion of
the total damages he has caused the other party.” Hoffman, 280 So. 2d at 437. The
petitioner in Lincenberg asked the supreme court to “adopt a rule of apportionment
among joint tortfeasors whereby the jury would determine the proportional percentage
of causal negligence of each of the joint tortfeasors,” Lincenberg, 318 So. 2d at 389,
since there was no contribution allowed among joint tortfeasors at that time.

While the decision in Lincenberg was pending, the Florida Legislature passed the
1975 Uniform Contribution Among Joint Tortfeasors Act, FLA. STaT. § 768.31 (1975)
(see supra note 11 for a description of the statute), which allowed for centribution
based on pro rata shares, not on the proportion of fault of each of the joint tortfeasors.
In Lincenberg, the supreme court emphasized its ruling in Hoffman that “when the
negligence of more than one person contributes to the occurrence of an accident, each
should pay the proportion of total damages which he has caused the other party.”
Lincenberg, 318 So. 2d at 391. The court used that to justify the abolition of the “no
contribution” rule. The court stated that:

There is no equitable justification for recognizing the right of the plaintiff
to seek recovery on the basis of apportionment of fault while denying the
right of fault allocation as between negligent defendants. Courts in other
states which have receded from the doctrine of no contribution have em-
phasized the unfairness and injustice of placing the entire burden upon the
one who happens to be called upon to pay the entire damages where such
payment should in justice be shared by another who shared the responsibil-
ity for the injury.
Id.

Thus, on the one hand, the court recognized that where two or more joint
tortfeasors contribute to the damages, each should only pay for the damages in propor-
tion to his degree of fault. On the other hand, the court accepted the 1975 version of
the Florida Contribution Act and determined that “[t]he trial court by allocating dam-
ages on the basis of percentage of fault acted inconsistently with the new law since said
act specifically provides for contribution on a pro rata basis with the relative degrees of
fault not to be considered.” Lincenberg, 318 So. 2d at 393 (emphasis in original).
Therefore, had this case been decided one year later, after the Florida legislature had
modified the Uniform Contribution Among Tortfeasors Act to allow contribution based
on the relative degrees of fault of the joint tortfeasor, FLa. STAT. § 768.31(3)(a)
(1985), the Lincenberg decision would have been quite different. As it stands, the
Lincenberg court never resolved the issue of its conflict with the Hoffman ruling. The
court in Hoffman emphasized that one of the purposes of the comparative negligence
rule was “[t]o apportion the total damages resulting from the loss or injury according
to the proportionate fault of each party,” Hoffman, 280 So. 2d at 439, but the ultimate
decision in Lincenberg allowed contribution based on pro rata shares, with the
tortfeasor’s relative degrees of fault not being the basis of allocation.

Published by NSUWorks, 1986

17



Nova Law Review, Vol. 11, Iss. 1 [1986], Art. 10

182 Nova Law Review [Vol. 11

on Walt Disney World, in light of the court’s decision in Lincenberg.
Since the Lincenberg court based its decision on an outdated version of
the Contribution Act, the supreme court is in a position to revisit that
decision. The current Contribution Act allows allocation based on the
relative degrees of fault of each joint tortfeasor. The new Tort Reform
Act of 1986, which partially abolishes joint and several liability, took
effect July 1, 1986. Thus, the supreme court may choose to review its
previous decisions and reconsider its position on joint and several
liability.

The Supreme Court of Oklahoma did that, and modified joint and
several liability in Laubach v. Morgan.*® The court considered the rul-
ings in American Motorcycle Association v. Superior Court and found
the rationale of the California Court of Appeal® more persuasive than
that of the California Supreme Court.®® Thus, the Laubach court ruled
that holding multiple tortfeasors liable for the entire amount, when
their share of the liability was determined to be less than that, was
“inconsistent with the equitable principles of comparative negli-
gence.”™ The court decided that juries should apportion fault as they
see fit and that they should only retain joint and several liability in
circumstances where damages cannot be apportioned.*” While the Lau-
bach decision was made in part because Oklahoma did not allow con-
tribution at that time,* the supreme court later ruled that the passage
of Oklahoma’s contribution statute® did not require reversal of the rul-
ing that abolished joint and several liability.'® Later decisions estab-
lished that the Laubach doctrine only applies where the plaintiff is
comparatively negligent and not in situations where the plaintiff is free
of negligence. ™

93. 588 P24 1071 (Okda. 1978).

$4. American Miotorcycle Ass's v. Superior Court, 65 Cal. App. 3d €94, 133
Cal Rprr. 457 (1977). =

95, American Motorcycle Ass'n ¥. Superior Court, 20 Cal. 3d 578, 578 P.2d §9S,
146 Cal Rper. 182 (1978),

9. Lauback, 588 P24 a1 1075

9. M

95 id = 074

5. I Oxie Svar dit 12, § €32 (1981)

A00. Bewy v Empiee Infem. Ins. Co. §36 P2 718 (Okde. 19K1) Ser also M
“m% of Oiclahomy's Proportiongie Several Lianiii Jioctrme 0
mm—:-&m Lighilizy Weezt?, 35 Onore. L Rev 155 (1962

ool WeNecnow Compiex e mupre o B0 m 05T
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The Supreme Court of Kansas made a similar determination in
Brown v. Keill *** There, the court considered the comparative negli-
gence statute,'®® which did not specifically address the question of joint
and several liability. The court concluded that in passing the compara-
tive negligence statute, the legislature intended to forbid contribution
among joint tortfeasors, but abolish joint and several liability.’® The
court decided that the legislature intended to “relate duty to pay to the
degree of fault.”*° The court discussed the concept of fairness, and
concluded that it was not fair to force a defendant who is 10% negli-
gent to pay 100% of the damages.?*¢ Of course, the court was consider-
ing joint and several liability in light of the “no contribution” rule.
However, the court also considered the question of who is the more
appropriate risk bearer, and concluded that:

Plaintiffs now take the parties as they find them. If one of the par-
ties at fault happens to be a Spouse or a governmental agency and
if by reason of some competing social policy the plaintiff cannot
receive payment for his injuries from the spouse or agency, there is
no compelling social policy which requires the codefendant to pay
more than his fair share of the loss. The same is true if one of the
defendants is wealthy and the other is not.1%?

The Supreme Court of New Mexico discussed decisions made in
other jurisdictions regarding joint and several liability. Considering
their state’s pure comparative negligence system, it refused to retain
joint and several liability on the basis that a plaintiff must be fa-
vored.'® The court addressed the arguments raised in American Mo-
torcycle,'™ and rejected them. Specifically, the court rejected the argu-
ment that a plaintiff©’s injury is “indivisible.” It found the concept of
one indivisible wrong to be obsolete, and ruled that it does not apply in
comparative negligence cases.!*® The court also rejected the argument

102. 224 Kan. 195, 580 P.2d 867 (1978).

103. KaN. STAT. ANN. § 60-258a (1976).

104. 224 Kan. at 202, 580 P.2d at 874.

105. 1d.

106. Id.

107. I4.

108. Bartlett v. New Mexico Welding Supply, Inc., 98 N.M. 152, 159, 646 P.2d
579, 586 (N.M. Ct. App. 1982), cert. denied, 9% N.M. 336, 648 P.2d 794 (1982).

109.  American Motorcycle Ass'n, 20 Cal. 3d at 578, 578 P.2d at 899, 146 Cal.
Rptr. at 182 (1978),

110. Bartlets, 98 N.M. at 158, 646 P.2d at 585.
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that joint and several liability must be retained in order to favor plain-
tiffs. The court found nothing wrong with a plaintiff bearing the risk of
being unable to collect his judgment.’* It asked, ““[b]etween one plain-
tiff and one defendant, the plaintiff bears the risk of the defendant be-
ing insolvent; on what basis does the risk shift if there are two defend-
ants, and one is insolvent?”*!?

Kansas and New Mexico are the only two states to have judicially
abolished the doctrine of joint and several liability;"'® Oklahoma is the
only state to have judicially modified it."** Minnesota judicially abol-
ished joint and several liability in 1974,"'® except in cases where the
plaintiff was entirely free from negligence or unless the defendants
were engaged in a joint venture.''® However, accepting the “indivisible
injury” argument, the court later reversed its position, retaining the
doctrine.’” The majority of states which have judicially considered the
issue have retained joint and several liability.''®

B. Legislative Positions

Legislatures have not considered the question of whether joint and
several liability should be abolished as often as courts have. There are
only six jurisdictions where the doctrine of joint and several liability
has been statutorily retained in all comparative negligence cases.*®
Four states have abolished the rule in favor of several liability.!*® Seven

11871,
112. 1d.

5]”35 Granelli, The Attack on Joint and Several Liability, AB.A. ., July 1985,
at 61, 62.

114. M.

115. Kowalske v. Armour & Co., 300 Minn. 301, 220 N.W.2d 268 (1974).

116.  McNichols, Complexities, supra note 100, at 207.

117. Ruberg v. Skelly Oil Co., 297 N.W.2d 746 (Minn. 1980).

118. Note, The Modification of Joint and Several Liability: Consideration of
rhc_!'{mform ‘Comparative Fault Act, 36 U. FLa. L. Rev. 288, 297 (1984). For a list of
decisions retaining joint and several liability, see id. at 297 n.47.

119. Note, supra note 118, at 297-98 & n.48. They are: Ipano CopE § 6-803(3)
(1979); Me. Rev. Stat. AN, tit. 14, § 156 (1980); MoNT. CoDE ANN. § 27-1-702
(1985); NJ. STAT. ANN. § 2A:15-5.3 (West 1986); N.D. Cent, Cope § 9-10-07 (1975);
and 9A Utan Cope ANN. § 78-27-40(2) (1977).

120. NH. Rev. STat. ANN. § 507-7a (1981); Omio Rev. CODE ANN. §

2315.19(A)(2) (Page 1981): V. STAT. ANN. (i it S 986); Wyo.
B (198;3}, . STAT. ANN. tit. 12, § 1036 (West Supp. 1986);
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have modified it.'*' Those states which modify the rule generally limit
it to those cases where the plaintiff is less negligent than the defendant.
Where the plaintiff is more negligent than the defendant, several liabil-
ity applies.’*® Of interest is that ten of the eleven states which have
legislatively abolished or modified the doctrine adhere to the “50% va-
riation™ of comparative negligence.’** Louisiana is the only state which
follows the “pure™ form of comparative negligence to have legislatively
modified the joint and several liability doctrine to limit liability in cases
where the plaintiff is more negligent than the defendant. New Mexico
is the only state which follows the “pure” form to have judicially abol-
ished the doctrine.

Thus, in general, states which recognize the modified form of com-
parative negligence have been more likely to change the joint and sev-
eral liability doctrine than states which adhere to the “pure” form of
comparative negligence. This seems strange, considering that those
states which adopted the “pure” version accepted the notion that the
goal of comparative negligence was to apportion fault equally among
all the negligent parties. As the New Mexico court pointed out, one of
the goals of comparative negligence is to consider the fault of each
party when apportioning damages.'* Therefore, it would seem more
likely that those states which have embraced the “pure” form of com-
parative negligence would be more inclined to recognize that the only
way to insure that damages are apportioned according to the relative
degrees of fault of each party is to eliminate joint and several liability.

C. Options

Courts or legislatures can modify the doctrine of joint and several
liability in a variety of ways. One method is to abolish joint and several
liability altogether. This would result in the plaintiff alone bearing the
burden of any absent or insolvent tortfeasors, regardless of his degree

121.  Granell, supra note 113, at 62. They are: IND. CODE ANN. § 34-4-33-5
(Burns 1986); lowa Cope AnN. § 668.4 (West Supp. 1986); La. Civ. CODE ANN, art.
2324 (West Supp. 1986); Nev. Rev. STAT. § 41.141(3) (1985); OR. REv. STAT, §
18.485 (1985); 42 Pa. Cons. STAT. ANN. 88 7102(b), 8322 (Purdon 1982); Tex. Civ,
Prac. & Rem. Cope Ann. § 33.013 (Vernon Supp. 1986).

122. Granelli, supra note 113, at 62.

123.  See supra note 36.

124. Bartlett v. New Mexico Welding Supply, Inc., 98 N.M. 152, 159, 646 P.2d
579, 586 (N.M. Ct. App. 1982), cert. denied, 98 N.M. 336, 648 P.2d 794 (1982).
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of fault ™ Ancther method & to repeal the doctrine for only non-eop-
womic damages. This would reseit in each defendant remaining jomh
amd severzlly Bable for 21 the plaintifl's 2ctual damages. while lomitimg
the defendsnts” Esbility for demages such 2s pain 2nd suffering ang
punitive demages. In this stuation, the plaintiff would be assured of
receiving full compensation for the actual damages he suffered. The
only risk the plaintiff would bear is the burden of any absent or insol-
vent tortfeasor’s share of the non-economic damages 12

A third option is to limit the doctrine so that it applies only where
the plaintiff is less negligent than the defendant. If the defendant is less
negligent than the plaintiff, several liability will apply, and the defend-
ant will only be liable for his proportionate share.'®” A fourth option is
to limit the doctrine so that it applies only if the defendant is less than
50% at fault. Defendants who are more than 50% at fault would be
liable for the entire amount of the damages, while those who are less
than 50% negligent would bear only the responsibility for their propor-
tionate amount of the damages.’**

One more option is to retain joint and several liability in only non-
comparative negligence cases. Where the plaintiff is entirely blameless,
joint and several liability would still apply. If the plaintiff is compara-
tively negligent in any degree, the defendants would only be responsible
for their proportionate share.’*® Another option is to adopt a system of
modified comparative negligence. This would not change the joint and
several liability doctrine, but would abolish the current “pure” system
of comparative negligence in favor of one of the modified forms. Its
possible benefits would be to decrease the total number of cases filed,
thus indirectly affecting the cost of insurance in a positive direction.'*
A final option would be to adopt a form of the Uniform Comparative
Fault Act.™ This is a system of reallocating damages among all the
partics, if one of the party’s share is uncollectable. In essence, it abol-
ishes joint and several liability, making defendants responsible for only

’25(:.- E.F.Mmsa‘m I“ OMM. ON COMMERCE, INTERIM REPORT: HISTORICAL ANALY-
. Im. e VES OF THE DOCTRINE OF JOINT AND SEVERAL LIABILITY
:-:Rmﬂ.“ Tour Revons 71-72 (March 1986) [hercinafter FLa SENATE

126. ldai72

127. Id a 7273,

128 Jd a 73,

129 1d

130. d. a1 74,

https://nsuworks.nova.eduir’ﬂ%oflﬁigl/fb‘m- RULA 3 (Supp. 19R4)

22



Kraft: Modification of the Doctrine of Joint and Several Liability: Who

1986] Joint and Several Liability 187

their proportionate share of the damages.'3?

IV.  Florida’s Statutory Proposals

The Florida legislature had considered changing Florida’s tort re-
form system for many years. During the 1982-83 legislative session, the
legislature considered various proposals for tort reform, but failed to
act on any of them.’® In 1983, Florida Senator George Kirkpatrick
introduced a bill (which was later withdrawn) which would have abol-
ished joint and several liability altogether.’* The Florida Senate subse-
quently proposed legislation which would have eliminated the doctrine
of joint and several liability in causes of actions where comparative
negligence applied.’*® While that bill died in the House,’* the ground-
work was laid for future tort reform proposals.

The Florida legislature considered various proposals regarding
joint and several liability during the 1986 legislative session.’®” It nar-
rowed them down to five proposals, representing six different varia-
tions.’** Most have already been discussed above. The proposals were:
1) abolish joint and several liability completely; 2) adopt the Uniform
Comparative Fault Act; 3) modify the doctrine by adopting the “per-
centage of a percentage™ approach,’®® which distributes the absent or

132. Fra Senate Comm. REPORT, supra note 125, at 74-75. For a detailed dis-
cussion of the Act, see Note, supra note 118.

133. Fromipa Bar. REPORT OF THE TorT LiTiGATION REVIEW CoMMIssION 72
(1984) [hereinafter Fra Bag].

134. Note, supra note 118, at 289 n.5.

135. Id. at 288. For a thorough discussion of the bill, see id.

136. Id. at 289.

137. See DiMento, Harrison and Belsky, Joint and Several Liability: A Study of
thFBﬂ]axstcda!lmpactofaChang:in!thoctrinc(Dwember 1985) (unpub-
lished manuscript) (available from University of Florida College of Law) [hereinafter
DiMento]. Fra. SenaTe Comm. REPORT, supra note 125; and FLa Baz, supra note
133. They also received input from many professional groups and associations, such as
the Florida Academy of Trial Lawyers, the Florida Defense Attorneys Association, the
FbridnBar,therridaMedialAmdalion,mimsimmamm
lobbyists.

138. Fra Senate Comm on HeaLTH Care anp Insurance, PCB $6-100
Amend. Summary Series No. 65 (April 28, 1986).

139. As mentioned previously, the question of which party is the more appropri-
ate risk bearer permeates the whole discussion of joint and several liability. Rather
MWWMWMWMHMwbﬂr!&Mdam
tortfeasor being absent or imsolvent, the percentage of 2 percentzge compromise
spreads the loss 2mong 2ll the negligent parties, including the negligent plaintiff.
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insolvent defendant’s share to the other parties in a proportionate
share; 4) apply joint and several liability only when the defendants are
more at fault than the plaintiff; 5) apply joint and several liability only
if the plaintiff is entirely blameless; and 6) adopt the “percentage of a
percentage” approach, which provides for proportional liability, but al-
low immediate reallocation of the absent or insolvent tortfeasor’s share
among the plaintiff and remaining defendants.’*®

Imagine a typical comparative negligence scenario with a negligent plaintiff who
has his damages reduced by his percentage of fault. Assume that Plaintiff A is involved
in an automobile accident with defendants B and C. The jury finds Plaintiff A to be
20% negligent, and Defendants B and C 40% negligent each. Plaintiff A sustains
$100,000 worth of damages. Defendant B is insolvent. First, Plaintiff A’s recovery is
diminished by $20,000, in recognition of his comparative negligence. A is now entitled
to recover $80,000 from Defendants B and C. However, instead of being able to force
either defendant to pay the entire amount, A is only entitled to $40,000 from B and
$40,000 from C. Since B is insolvent, the question arises as to which party will bear the
burden of his share. Under the “percentage of a percentage™ approach, after a good
faith attempt by A to collect the $40,000 from B, A can file a motion to modify his
judgment against C and require that C pay a portion. of B’s judgment. Since C was
40% at fault, he would have to pay 40% of B’s 40%, or $16,000. Prior to the modifica-
tion of joint and several liability, C would have ended up paying the entire $80,000. If
joint and several liability were abolished completely, the plaintiff would have recovered
only $40,000. Under the percentage of a percentage approach, C pays his $40,000 plus
40% of B’s $40,000, for a total recovery to the plaintiff of $56,000. Therefore, the
plaintiff recovers more than he would had joint and several liability been abolished, and
the defendant does not bear the burden of paying the entire amount of the damages.

To consider another example for illustration purposes, let’s revisit Walt Disney
World. There, the plaintiff was 14% negligent. Again, assume for discussion purposes
that the total damages are $100,000. The plaintiff is entitled to collect $86,000 from
the joint tortfeasors. However, the doctrine of joint and several liability is abolished, s0
the plaintiff is only entitled to recover 1% from Walt Disney World, and must seek the
refﬂaming 85% from her fiance. Assuming that the fiance (husband at the time of the
trial) is either insolvent or immune, under the doctrine of joint and several liability,
Walt Disney World would be liable for the entire 86% of the damages. With the modi-
ﬁcﬂ!ion of joint and several liability, however, the court would enter judgment for the
plgmtlﬂ' in the amount of $85,000 against her fiance, and only $1,000 against Walt
Qf’“y wﬁﬂd-' Since we are assuming that the fiance is immune or insolvent, Walt
Disney World is required to pay a percentage of his liability. Using the “percentage of
a percentage” approach, Disney World, which was found 1% negligent, would be re-
quired to pay 1% of the fiance’s 85%, or $850. Therefore, instead of paying $86,000
und? Joint and several liability, Disney World would only be liable for $1850 under
tt percentage of a percentage” approach. Obviously, this makes a great difference in

amounts of awards, for both plaintiffs and defendants.

% 140. Fra. SENA‘I"E Comm. ON HEALTH CARE AND INsURANCE, PCB 86-100
mend. Summary Series No. 65 (April 28, 1986).
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The various proposals the Florida legislature considered during the
1986 legislative session can be divided into three groups: those which
recommended the total abolition of joint and several liability; those
which favored retaining the doctrine; and the majority, which proposed
certain modifications to the existing doctrine. The Senate Committee
on Health Care and Insurance identified three main issues surrounding
the controversy.'*' They are insurance rates, economic impact, and
fairness.'*?

A. Insurance Rates

Many people in Florida believe that the state is in the midst of an
insurance crisis.”*® The “crisis” concerns the availability and af-
fordability of commercial liability insurance,'** especially for profes-
sionals, businesses, and governmental agencies.’*® Many groups have
been unable to secure liability insurance.'*® Thosé who have gotten in-
surance complain of excessive rates and decreases in coverage limits.'*
Insurance industry personnel blame the “crisis™ on an increase in losses
reported by property and casualty insurers over the past three years,'*®
much of which the insurance companies blame on the existing tort sys-
tem.™** Some groups believe that the “crisis” has been manufactured
by the insurance companies as a means of justifying the abolition of
joint and several liability, which would save them millions of dollars.*®
Other groups believe the “crisis” is real, but that the insurance compa-
nies themselves, and not the tort system, are responsible for the current
situation.*®*

Those who argue that joint and several liability imposes an unfair
burden on defendants assume that the parties themselves will be paying

141. Id.

142. Hd

143. Fra. SENaTE Comm. REPORT, supra note 125, at 36; DiMento, supra note
137, at 3; Tort Reform and Insurance Act of 1986, Ch. 86-160, 1986 Fla. Sess. Law
Serv. 660, 668 (West).

144. Fra. SENaTE Comm. REPORT, supra note 125, at 36.

145. Tort Reform and Insurance Act of 1986, supra note 143, at 668.

146. Fra. SenaTeE Comm. REPORT, supra note 125, at 36.

147. Id.

148. Id. at 37.

145. Id. at 39-40.

150. Id. at 41; Granelli, supra note 113, at 61.

151. Fra SenaTE Comm. REPORT, supra note 125, at 41-42.
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for the damages.'®* More likely, their insurance carriers will bear the
burden.’® Advocates for the retention of joint and several liability be-
lieve that the insurance fund, and not the victims, is better able to ab-
sorb the many contingencies which would otherwise be borne by plain-
tiffs, particularly those who are uninsured or underinsured.'® They feel
that “deep pocket defendants™ such as insurance companies can more
easily handle the burden of paying damages than can the injured vic-
tims.'** Also, they believe that compensating accident victims is a de-
sirable social goal. This can best be accomplished by spreading the loss
through the conduit of liability insurance, which would pass the cost to
the consumer public.’*® On the other hand, those who advocate the ab-
olition of joint and several liability argue that the price of lawsuits, and
thus the cost of liability insurance, will be decreased if joint and several
liability is aboli g

One study investigated the possibility that the abolition of joint
and several liability would lead to a decrease of the insurance “cri-
sis.”®® [t compared states which abolished the doctrine with those that
retained it, and found no conclusive evidence that states with several
liability were any less affected by the “crisis.”*®® While the data is not
conclusive, the study did find that insurance expenditures did not in-
crease any more often in joint and several liability states than in states
which have abolished the doctrine.'®® :

The Florida legislature believed that the insurance “crisis” was
real,’ and passed the Tort Reform and Insurance Act of 1986 in re-
sponse.’ A discussion of the entire Act is beyond the scope of this

152. Fleming, Report, supra note 32, at 1469.

153, Id.

154. McNichols, supra note 75, at 15.

155. Granelli, supra note 113, at 63.

156. Fleming, Foreward, supra note 32, at 242.

157. McNichols, supra note 75, at 15.

158. DiMento, supra note 137, at 3.

159, Id

160. Id.

161. The Tort Reform and Insurance Act of 1986 begins, “WHEREAS, the
mm ﬁnds that there is in Florida a financial crisis in the liability insurance
fﬂd‘ﬂfy‘ causing a serious lack of availability of many lines of commercial liability
insurance . ., " Tort Reform and Insurance Act of 1986, supra note 143, at 668.

162. Semon 2 of the Tort Reform and Insurance Act of 1986 reads:

The Legislature finds and declares that a solution to the current crisis in
lnhiltyvﬂmm has created an overpowering public necessity for a com-
prehensive combination of reforms to both the tort system and the insur-
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article, but the act does make certain changes to existing insurance
laws as well as modifying the current tort system.'®3

B. Economic Impact

In discussing the economic impact and fairness issues, once again,
the ultimate question is, who should bear the risk of one or more of the
Joint tortfeasors being insolvent? As mentioned before, retaining joint
and several liability increases the plaintiff’s chances of being fully com-
pensated for his losses, while abolishing the doctrine increases the pos-
sibility that he will have to look elsewhere for compensation.’$¢ As the
authors of one study point out, when joint and several liability is abol-
ished, it is more likely that public assistance will be relied upon and
less likely that the contributing agency will receive any recovery from
the party or parties at fault. Thus, the incidence is shifted from injurers
and their insurers to taxpayers in general.'®® Therefore, if the abolition
of joint and several liability ultimately increases the demand for public
assistance, then either the funds must be increased or some current
users must be denied assistance.’®® Either way, society ends up paying,
either as a result of increased insurance costs, or through reliance on
social services.

Advocates of joint and several liability also maintain that the doc-
trine motivates corporations and governmental agencies to be more
safety conscious.’®” They argue that a decrease in their liability will
have a negative effect on their risk management processes.'®® A plain-
tif’s negligence results in harm to himself only, whereas a defendant’s
negligence results in harm to others. Society places a greater emphasis
on deterring conduct that is harmful to it, as opposed to conduct that is

ance regulatory system. This act is a remedial measure and is intended to
cure the current crisis and to prevent the recurrence of such a crisis. It is
the purpose of this act to ensure the widest possible availability of liability
insurance at reasonable rates, to ensure a stable market for liability insur-
€75, 10 ensure that injured persons recover reasonable damages, and to en-
courage the settlement of civil actions prior to trial.

Id. at 670.

163. For 2 summary of the changes, see infra note 182,

164. DiMento, supra note 137, at 12.

165. Id. at 17.

166. Id.

167. Fra. SENaTE Comm. REPORT, supra note 125, at 55,

168. 14,
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harmful only to individuals. Therefore, the abolition of joint and sey-
eral liability would not increase deterrence.’®® Conversely, it could be
argued that corporations and agencies would continue to use adequate
risk management procedures, because even with the abolition of joint
and several liability, they would still be liable for their proportionate
share of the damages. Further, this would give plaintiffs an added in-
centive to take precautions and minimize their risk of incurring
damages.'™

A final economic impact of the abolition of joint and several liabil-
ity can be found in the tort system itself.”* The Tort Litigation Review
Commission considered the current and future status of the Florida tort
system and concluded that the abolition of joint and several liability
would have several effects on the current tort system: 1) It would lead
to an increase in the number of parties in each case, since each of the
parties would- try to get every possible defendant before the court; 2)
Defendants would fight among themselves, attempting to minimize
their degree of fault by testifying against each other, rather than by
presenting a joint defense; 3) The use of proximate cause as a defense
against the plaintiff’s negligence will be intensified; and 4) Vicarious
liability would be affected, even abrogated, possibly necessitating an
increase in the amount of liability insurance purchased.’” The above
would result in increased litigation, with resulting increase in expenses,
as well as placing an increased administrative burden on the courts.'”

The abolition of joint and several liability also has an impact on
settlements. With joint and several liability retained, the “deep pocket”
defendant (e.g., the insurance company) has no bargaining power to
settle. He is more likely to settle for an amount which would exceed his
proportionate share to avoid having to pay more after the judgment is
entered."™ Similarly, the plaintiff is less likely to settle with the deep
pocket defendant if he is concerned about the other joint tortfeasor’s
ability to pay.'” With the abolition of joint and several liability, one of
twe‘possibiiities may occur. Plaintiffs may be less likely to settle, pre-
ferring to join all possible defendants in the suit. Conversely, plaintiffs

169. FLA. BAR, supra note 133, at 73.

170.  Fra. SENATE Comm. REPORT, supra note 125, at 56.

171. Id. at 56-57; FiLa. BAR, supra note 133, at 75-76.

172, FLa. Bag, supra note 133, at 75-76; FLa. SENATE Comm. REPORT, suprd
note 125, at 56-57.

173, FLa. Bag, supra note 133, at 75.

174. FLA. SENATE Comm. REPORT, supra note 125, at 59.
175. 14,
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may be more likely to settle, since they could better predict the poten-
tial liability of each defendant.’”® While hard data is lacking on this
issue,'”” the Florida legislature believed that modifying joint and sev-

eral liability would have a positive impact on the rate of settlements in
Florida.'™®

C. Fairness

This article has already discussed the issue of fairness. To summa-
rize, the basic question is, where the plaintiff is also negligent, who is
the more appropriate risk bearer in the event that one or more of the
joint tortfeasors are absent or insolvent? With the advent of compara-
tive negligence (and the finding that fault can be divided and appor-
tioned) it is no longer valid to argue that injuries are indivisible and
that there is no way to determine each individual’s tortfeasor’s degree
of negligence.’™ The conflict remains that it is unfair to require a de-
fendant to pay more than his proportionate share of the damages, but it
is also unfair to require an innocent plaintiff to incur the loss.*® Most
people agree that the fairness argument is only valid where the plaintiff
is comparatively negligent. Where the plaintiff is free from negligence,
the plaintiff should be allowed to seek full recovery from any defend-
ant. The issue of fairness would then arise among the defendants.'®!
While there are still some groups which advocate for either the total
repeal or the total retention of the doctrine, most seem to recognize
that a compromise is in order.

V. The Tort Reform and Insurance Act of 1986

As mentioned previously, the Florida legislature, in response to
what it perceived as a “crisis” in the insurance industry, passed legisla-
tion which modified tort and insurance law in Florida.'®?

176. Id. at 60; DiMento, supra note 137, at 26.

177. DiMento, supra note 137, at 28.

178. In the introduction to the Tort Reform and Insurance Act of 1986, the leg-
islature stated that one of the purposes of the new Act is to “encourage the settlement
of civil actions prior to trial.” Tort Reform and Insurance Act of 1986, supra note 143,
at 670.

179. Fra. SenaTE Comm. REPORT, supra note 125, at 49.

180. 1d.

181. FLa. Bag, supra note 133, at 72.

182. Tort Reform and Insurance Act of 1986, Ch. 86-160, 1986 Fla. Sess. Law
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The section of the Tort Reform Act of 1986 which modifies joint
and several liability is entitled “Comparative Fault.”*®* This section

Serv. 660 (West). A summary of the bill, as reported in the Fla. Senate Staff Analysis
and Economic Impact Statement is as follows:
Among other things, the bill:
1) authorizes financial institutions to participate in reinsurance and Flor-
ida insurance exchanges (sec. 3);
2) authorizes commercial liability risks to be group insured (sec. 6);
3) requires the appellate court to set aside a final order of the depart-
ment in certain rate-related proceedings (sec. 7);
4) significantly increases the department’s rate review and enforcement
authority (sec. 9);
5) creates a property/casualty insurance excess profits law (sec. 10);
6) authorizes creation of a commercial property/casualty joint under-
writing association (sec. 13);
7) expands the types of health care providers that can self-insure and
authorizes CPAs, architects, engineers, veterinarians, land surveyors, and
insurance agents to self-insure (secs. 14 & 15);
8) establishes notice requirements for cancellation, non-renewal, and re-
newal of premium of commercial liability policies (sec. 16);
9) authorizes the creation of commercial self-insurance funds (sec. 25-
40);
10) modifies the application of the doctrine of joint and several liability
(sec. 60);
11) limits when punitive damages may be pled, specifies to whom they
are to be distributed, and caps the maximum amount of awards of such
damages in certain cases (secs. 51 & 52);
;‘3 provides for offers and demands for judgments in all civil cases (sec
13) caps noneconomic damages in civil actions at $450,000 (sec. 59).
14) requires, under certain circumstances, periodic payment of future
damages exceeding $250,000 (sec. 57);
15) creates a five member Academic Task Force for Review of the Insur-
ance and Tort Systems (sec. 63); and
16) mandates 2 limited freeze and reduction, and a filing, of insurance
rates for certain commercial lines of insurance.
FLa Sexate STAFF ANALYSIS AND Economic IMPACT STATEMENT, June 9, 1986.
183. Section 60 of the Tort Reform and Insurance Act of 1986 reads:

Section 60. Section 768.81, Florida Statutes, is created to read:
76881 Comparative fault.—

(1) DEFINITION.—As used in this section “economic damages”
means past lost income and future lost income reduced to present value;
medical and funeral expenses; lost support and services; replacement value
of lost personal property; loss of appraised fair market value of real prop-
erty; costs of construction repairs, including labor, overhead, and profit;
and any other economic loss which would not have ocurred but for the
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codifies Florida’s common law comparative negligence rule, retaining
the “pure” version as adopted in Hoffman v. Jones.'® It retains joint
and several liability in cases where the total damages do not exceed
$25,000. For cases where the award is greater than $25,000, “liability
for damages is based on each party’s proportionate fault, except that
each defendant who is equal to or more at fault than the claimant is
jointly and severally liable for all economic damages.”'®®

Thus, where the total amount of the damages does not exceed
$25,000, the doctrine of joint and several liability is alive and well. In
those cases, the defendants bear the risk of an absent or insolvent
tortfeasor, and the plaintiff is assured of receiving his total compensa-

injury giving rise to the cause of action.

(2) EFFECT OF CONTRIBUTORY FAULT.—In an action to
which this section applies, any contributory fault chargeable to the claim-
ant diminishes proportionately the amount awarded an economic and
noneconomic damages for an injury attributable to the claimant’s contrib-
utory fault, but does not bar recovery.

(3) APPORTIONMENT OF DAMAGES.—In cases to which this
section applies, the court shall enter judgment against each party liable on
the basis of such party’s percentage of fault and not on the basis of the
doctrine of joint and several liability; provided that with respect to any
party whose percentage of fault equals or exceeds that of a particular
claimant, the court shall enter judgment with respect to economic damages
against that party on the basis of the doctrine of joint and several liability.

(4) APPLICABILITY.—

(a) This section applies to negligence cases. For purposes of this sec-
tion, “negligence cases” includes, but is not limited to, civil actions for
damages based upon theories of negligence, strict liability, products liabil-
ity, professional malpractice whether couched in terms of contract or tort,
or breach of warranty and like theories. In determining whether a case
falls within the term “negligence cases”, the court shall look to the sub-
stance of the action and not the conclusory terms used by the parties.

(b) This section does not apply to any action brought by any person
to recover actual economic damages resulting from pollution, to any action
based upon an intentional tort, or to any cause of action as to which appli-
cation of the doctrine of joint and several liability is specifically provided
by chapter 403, chapter 498, chapter 517, chapter 542, or chapter 895.

(5) Notwithstanding the provisions of this section, the doctrine of
joint and several liability applies to all actions in which the total amount of
damages does not exceed $25,000.

Tort Reform and Insurance Act of 1986, Ch. 86-160, 1986 Fla. Sess. Law Serv. 660,
774 (to be codified at FLa. STAT. § 768.81 (1986)).

184, 280 So. 2d 431 (Fla. 1973).

185. FLA. SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT at 25,
June 9, 1986,
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tion. It is unknown why the legislature picked that amount, as opposed
to $50,000, or $100,000. Perhaps they felt that $25,000 was the maxi-
mum amount that in good faith they could require defendants to pay.
How much of an effect this change in the current system will have
depends on the percentage of tort cases in which damages exceed
$25,000.

The Administrative Office of the Courts in the Eleventh Judicial
Circuit of Florida (Dade County) conducted a Tort Litigation Study in
1986 to update a previous study that was done in 1983.*¢ From the
thirty judges in the General Jurisdiction Division, they selected six sec-
tions at random. They reviewed all tort cases disposed of in 1984 by
these six sections; all tort cases which were closed by either jury or
bench trials for every section for the first six months of 1985; and a
20% sample of all tort cases closed by all the sections during 1985, for
a total of approximately 3500 tort cases studies.'®”

In the majority of cases settled by a jury or bench trial in the
Eleventh Judicial Circuit, the damages awarded to the plaintiff were
$25,000 or less.®® If this is representative of other circuits, then, in the
majority of cases, the doctrine of joint and several liability will con-
tinue to exist. Plaintiffs can be assured of receiving adequate compen-
sation for their injuries from whichever defendants are present and sol-
vent. Critics of the new legislation argue that this solution deprives

186. Fua SENATE Comm. REPORT, supra note 125, at 134 (Appendix C).

187. Id. at 134-67.

IFB. Eight-hundred twenty cases were disposed of in 1984. Of those, one-hun-
dmfi BL-CHNE were disposed of by either a bench or jury trial. The jury found for the
plaintiff in seventy-two of those cases, and for the defendant in thirty-four of them. In
fifty out of the seventy-two cases where the plaintiff was awarded damages, the amount
awarded was $25,000 or less. Thus, in almost 70% of the cases, the plaintiff received
damages of $25,000 or less. /d.

Two-h'undred seventy-seven cases were disposed of in the first six months of 1983
for all sections, two-hundred six of which were resolved following a jury or bench trial.
OfF those, the plaintiff was successful in one-hundred thirty-four of the cases; the de-

SV T Seventy-two of them. In eighty-two of the one-hundred thirty-four cases
which the plaintiff won (approximately 60% of the cases), the damages awarded wer¢
less than $25,000. /d.

gl it ed ninety-six cases were studied in the 20% sample of all sections in
!h p m for 1985, Of those, only sixty-three cases were resolved follow-
:;"‘;’k“ bench trial. The majority were dismissed, or resolved by some other dispo-

) plzintiff was successful in forty-eight of the cases; the defendant in sixteen.
the M'in of the forty-eight cases (appreximately 73%) resulted in an award 10
plaintiffl of $25,000 or less. /d.
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those plaintiffs who need compensation the most. Plaintiffs who are the
most severely injured (those who were awarded damages in excess of
$25,000) must bear the risk of the absent or insolvent tortfeasor.

However, a counter argument is that the new legislation only abol-
ishes joint and several liability for non-economic damages where the
plaintiff is more at fault than the defendant. Non-economic damages
include pain and suffering, and punitive damages. These are the areas
in which critics of the current tort system believe excessive awards are
being given to plaintiffs. However, as can be seen by the study con-
ducted in the Eleventh Judicial Circuit, the majority of awards given
are not in excess of $25,000. Economic damages include past and fu-
ture lost income; lost support and services; medical and funeral ex-
penses; and replacement value of lost personal property.’®® Those who
are concerned about the plaintiff receiving adequate compensation for
actual damages suffered should not object to the new legislation, since
joint and several liability is still available for economic damages unless
the plaintiff is more at fault than the defendant. .

As mentioned previously, most people agree that a plaintiff who is
entirely blameless should not bear the risk of an absent or insolvent
defendant.’® Under this legislation, the innocent plaintiff is protected,
for economic damages anyway. The innocent plaintiff will still run the
risk of not being adequately compensated for his non-economic dam-
ages. However, this approach does represent a fair compromise between
the two positions. Indeed, this is the approach taken by most of the
other states which have modified the joint and several liability doc-
trine."* Also, this legislation protects not only the entirely blameless
plaintiff, but any plaintiff whose fault is equal to or less than that of
the defendant. Therefore, the only plaintiffs who will not be able to
benefit from joint and several liability are those who are more at fault
than the defendant.

Under Hoffman v. Jones,'* Florida adopted the “pure” form of
comparative negligence, recognizing that a negligent plaintiff is not
barred from collecting damages from one or more negligent defendants
unless his negligence is 100%. Therefore, a law which abolishes joint
and several liability for plaintiffs who are found 51% or more at fault

189. Tort Reform and Insurance Act of 1986, Ch. 86-160, 1986 Fla. Sess. Law
Serv. 660, 774 (to be codified at FLA. STAT. § 768.81 (1986)).

190. FLa. Bar, supra note 133, at 72.

191, See supra text accompanying notes 85-124.

192. 280 So. 2d 431 (Fla. 1973).
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seems inconsistent with the Hoffman principles. Also, considering the
viability of the “percentage of a percentage” approach,’™ a better al-
ternative would have been to utilize that solution for non-economic
damages, rather than abolish joint and several liability altogether for
those types of damages. However, in general, the Tort Reform Act of
1986 does result in a fairer approach to the allocation of damages in
situations where the joint tortfeasors might be absent, insolvent, or im-

mune from litigation.

V1. Conclusion

Originally, contributory negligence barred any recovery for plain-
tiffs in a negligence action. With the advent of comparative negligence
(in its “pure” form in Florida) plaintiffs are able to recover damages,
regardless of their amount of fault. Their total damages are merely
reduced by the percentage of negligence they bore. Under the doctrine
of joint and several liability, plaintiffs can receive a settlement from
any of the defendants against whom they received a judgment. Defend-
ants often paid more than their fair share, but plaintiffs could collect
their entire loss. Under the common law rule of no. contribution, this
was particularly difficult for the defendants, for they could not receive
any compensation from their joint tortfeasors if they happened to get
charged with the total amount of the damages. With the passage of the
Uniform Contribution Among Torfeasors Act, defendants were able to
seek contribution from their joint tortfeasors. Originally they were only
able to receive the amount based on their pro rata shares, but eventu-
ally they were able to receive (theoretically, anyway) the entire amount
they were required to pay over the amount of their proportionate fault.
Of course, if any of the joint tortfeasors were absent, immune, or insol-
vent, the remaining defendant(s) remained liable for the entire amount.

Critics of the system maintained that this placed a great burden
on the “deep pocket” defendants, particularly insurance companies.
:I‘hey blamed the tort system for the insurance “crisis” which resulted
In many groups not being able to get, or afford, adequate liability in-
surance. Responding to the perceived “crisis,” the Florida Legislature
pa_ssed the Tort Reform and Insurance Act of 1986. Among other
things, the bill modifies the insurance and tort law.

The doctrine of joint and several liability created much of the con-
troversy, and was the focus of this article, along with the question of
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who should bear the risk of the joint tortfeasors being unable to con-
tribute their fair share of the damages.

Florida’s new legislation modifies the doctrine considerably. Now,
joint and several liability exists in its entirety only in cases where dam-
ages do not exceed $25,000. For those cases which do exceed that
amount, both economic and non-economic damages are affected. Joint
and several liability is abolished for all non-economic damages in ex-
cess of $25,000. Where economic damages exceed $25,000, joint and
several liability is retained only if the plaintiff is equally or less negli-
gent than the defendant.

Since the majority of cases that are tried will probably have ver-
dicts of less than $25,000, most plaintiffs should not be affected by the
new law. However, for those cases with excess damages, the plaintiff
will bear the risk of the absent or insolvent tortfeasor. A better solution
would be to adopt the “percentage of a percentage” approach, which
spreads the risk of the insolvent or absent tortfeasor among the remain-
ing parties. Further, in light of Florida’s “pure” comparative negli-
gence stance, it would have been more consistent to limit the doctrine
only if the plaintiff was entirely blameless, and not if the plaintiff is
equally or more negligent than the defendant. That solution is more
appropriate to those “modified” comparative negligence jurisdictions.

However, in general, the new law represents a good compromise
between the two positions. Retaining joint and several liability com-
pletely places an undue burden on defendants; abolishing it is unfair to
plaintiffs. The result of the new law is an attempt to provide fair and
adequate compensation to plaintiffs, while also considering a more fair
type of allocation of responsibility among the defendants. Thus, the
new law comes close to meeting the two distinct and conflicting goals of
tort law.

Stephanie Arma Kraft
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