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International Criminal Law and the Macro-Micro
Problem*

Anthony D’Amato**

Prior to 1960, textbooks on international public law hardly made
mention of international criminal law, except in brief references to sub-
jects such as extradition, asylum, and jurisdiction over aliens. But by
1991, global consciousness in a shrinking, interdependent and increas-
ingly criminally violent world, has seen international criminal law
emerge as a generally accepted subject of international law. Prominent
among scholars who have contributed to the rising consciousness about
international criminal law are M. Cherif Bassiouni,® Ved Nanda,? John
Murphy,® Robert Friedlander,* Christine van den Wijngaert,® Alfred
Rubin,® and Jordan Paust.” The contributors to this Symposium carry
on the tradition.

As with most academic subjects, the real world tends to outpace
theoreticians’ efforts to conceptualize and understand it.® Professor
Bassiouni has listed twenty-two distinct international crimes;? each of

* Copyright 1991 Anthony D’Amato.

** Judd & Mary Morris Leighton Professor of Law, Northwestern University.

1. See, e.g., INTERNATIONAL CRIMINAL LAw (M.C. Bassiouni ed. 1986-87).

2. See, e.g., M.C. BassiouNt & V.P. NaANDA, A TREATISE ON INTERNATIONAL
CrIMINAL Law (1973); VP. NaNDA & M.C. BasSIOUNI, INTERNATIONAL CRIMINAL
Law: A Guipe 70 US. PRACTICE AND PROCEDURE (1987).

3. See, e.g., JF. MurRPHY, STATE SUPPORT OF INTERNATIONAL TERRORISM
(1989).

4. See, e.g., R. FRIEDLANDER, TERROR-VIOLENCE (1983).

5. See, e.g., C.V. WIINGAERT, THE POLITICAL OFFENCE EXCEPTION AND EXTRA-
DITION (1980).

6. See, e.g., AP. RUBIN, PIRACY, PARAMOUNTCY AND PROTECTORATES (1974).

7. See, e.g., J.J. PAUST & A. BLAUSTEIN, WAR CRIMES JURISDICTION AND DUE
Process (1974).

8. See, e.g.,, D’Amato, Legal Uncertainty, 71 CaL. L. Rev. 1 (1983). A notable
and persistent exception is mathematics. Mathematical discoveries that have appeared
totally academic when discovered have often been employed years later to explain real-
world phenomena. Matrix algebra, for example, was invented in the mid-nineteenth
century as a totally impractical and rather weird form of combinational function. In
the mid 1920s, Werner Heisenberg utilized it to depict the behavior of the newly dis-
covered quantum mechanics.

9. 1 INTERNATIONAL CRIMINAL Law 135 (M.C. Bassiouni ed. 1986).

https://nsuworks.nova.edu/nlr/vol15/iss2/14
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them has been the topic of discrete analysis. But we are still short on
unifying explanations. How do these subjects cohere with the general
theory of public international law? Does public international law throw
any light on the specific subjects of criminal law? Can the generaliza-
tions of the one serve as heuristics for the generalizations of the other?

One fundamental line of theoretical inquiry highlighted by the
study of international criminal law concerns what might be termed the
macro-micro problem. It is the question of how the macro world of
international law can cope with variations in the micro world of state
law. What gives rise to the problem is the fact that there are many
individual differences in state substantive law. One of the clearest ex-
amples of variations is the aftermath of the publication of Salman
Rushdie’s book, The Satanic Verses. The government of Iran con-
demned it as blasphemous and ordered its author executed for the
crime of writing it. Indeed, Iran proclaims it to be a religious obligation
of all its people to seek out and execute Mr. Rushdie. Western nations
regard the notion of executing an author for writing a book as outra-
geous'® and have taken positive steps (Rushdie is in hiding in London
under the protection of the government of Great Britain) to frustrate
Iran’s attempt to track Rushdie down and execute him. Thus, what is
criminal in Iran is highly safeguarded in other states.* It would be
hard to imagine what general international law could say about the
Rushdie problem. No matter what the proffered substantive rule of law
might be, that rule would either favor Iran or Great Britain. Hence,
Rushdie’s case suggests, perhaps in an extreme way, the complexity
entailed by examining international criminal law through the macro-
micro perspective.

The macro-micro problem is not necessarily confined to the field of
criminal law. In the nineteenth century the problem was addressed
with respect to variations in state constitutional and tort law under the
general rubric of “denial of justice.” But whatever the subject matter,
classic international law generally has had a hard time dealing with
substantive rules that vary from state to state. Indeed, most rules of
international law define what a state is,'* and since states enter the

10. But not 500 years ago at the height of the Inquisition!

11. The macro-micro problem does not apply to all international criminal law.
There are some clearly universal crimes: genocide, enslavement, torture, war crimes,
counterfeiting. Others are universal by some accounts and almost universal by others:
terrorism, air piracy, hijacking, kidnapping.

12. As I have put it elsewhere, a “state’ is simply a bundle of entitlements. See

Published by NSUWorks, 1991
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international community with equal entitlements, it is hard for interna-
tional law to say that any one state has an international entitlement
that another state lacks.®

The nineteenth century evolved an ingenious solution to the
macro-micro problem in matters concerning denial of justice. Interna-
tional law recognized the varying treatment of aliens in different states
by evolving through the customary-law process two standards: an inter-
national non-discriminatory treatment standard and an international
minimum treatment standard.** These standards were imposed upon all
states; that is, each state had the same entitlement. But the two stan-
dards had different functions. The first one denied states the right to
accord aliens a lesser standard of justice than that accorded to its na-
tionals. The second standard applied even if there was no discrimina-
tion between the treatment accorded to aliens and citizens in those
cases where the treatment was abysmally low for either category. Inter-
national law provided that no state could accord aliens less than the
threshold of the “international minimum standard,” thus resulting in
what today we would view as a human-rights anomaly that aliens in
certain situations may enjoy more rights than citizens.

While the “responsibility of states” standards were customary
law’s attempt to solve the macro-micro problem, in the criminal law
area a similar problem was addressed in the nineteenth century
through bilateral treaties. Various extradition treaties confronted the
problem at the bilateral micro level. These treaties incorporated provi-
sions that have defined two emerging customary standards: the stan-
dard of double criminality and the doctrine of specialty.’> But many
difficulties remain because the problem of extradition continues to be
addressed at the micro level and not at the more appropriate level of a

A. D’AMATO, INTERNATIONAL LAwW — PROCESS AND ProOspPECT 21 (1987).

13. There may be physical differences among states; e.g., Switzerland does not
border on an ocean and Japan does not have a continental shelf. But their rights re-
main the same. For instance, if by some geophysical convulsion Japan were to acquire
a continental shelf, then it would have the same continental shelf rights that all other
nations enjoy.

14. For an account of these two standards and how they interacted, see D’Amato
& Engel, State Responsibility for the Exportation of Nuclear Power Technology, 74
VA. L. Rgv. 1011 (1988).

15. In my view, these doctrines have entered into customary international law.
For a general account of the treaty-into-custom process, see A. D’AMATO, THE CON-
CEPT OF CUSTOM IN INTERNATIONAL LAaw 103-66 (1971); D’Amato, Custom and
Treaty: A Response to Professor Weisburd, 21 Vanp. J. INT'L L. 459 (1988).

https://nsuworks.nova.edu/nlr/vol15/iss2/14
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global standard. Some of the difficulties are brought out in Professor
Sharon Williams’ contribution to this Symposium.*®

Three other ways for international law to cope with substantive
legal differences are to urge “cooperation” among states, to set up an
international criminal court, and to promote codification of substantive
law. The “cooperation” approach is discussed in the Sympcsium papers
by Roger S. Clark!” and by Scott Carlson and Bruce Zagaris.*® The
international criminal court approach is discussed by John B. Ander-
son.’® Professor Bassiouni has long been an advocate of international
codification of substantive crimes, as evidenced by his contribution to
this Symposium.?® In a practical way, these approaches may lead to
resolutions of the macro-micro problem. I am somewhat skeptical; I
fear that conceptually they may merely recapitulate it. If I am right,
efforts favoring cooperation, courts, and codification face their biggest
challenges when the time comes to get specific about just what rules
about just what crimes are to be included or excluded.

The intractability of at least two international criminal law issues
transcends the difficulty of the nineteenth century resolution of the
macro-micro problems of state responsibility and extradition. The first
of these is the issue of terrorism. The cliche, “one man’s terrorist is
another man’s freedom fighter,” only hints at the difficulty because this
aspect of the difficulty was at least addressed by classic international
law. Customary international law traditionally has viewed any insur-
gency against a state as an outlaw criminal movement unless and until
the point at which the insurgency takes control of the state. Then sud-
denly all is legalized, all is forgiven. This classic rule is hardly a solu-
tion to present complexities, which involve not only transboundary ter-
rorist activities but include affirmative transboundary support of such
activities.

16. Williams, The Double Criminality Rule and Extradition: A Comparative
Analysis, 15 Nova L. Rgv. 581 (1991).

17. Clark, Crime: The UN Agenda on International Cooperation in the Criminal
Process, 15 Nova L. Rev. 475 (1991).

18. Carlson and Zagaris, International Cooperation in Criminal Matters: West-
ern Europe's International Approach to International Crime, 15 Nova L. Rev. 551
(1991).

19. Anderson, An International Criminal Court - An Emerging Idea, 15 Nova
L. REv. 433 (1991).

20. Bassiouni, Draft Statute of the International Criminal Tribunal, 15 Nova
L. Rev. 373 (1991). See also M.C. BASSIOUNI, INTERNATIONAL CRIMINAL LAw: A
DRAFT INTERNATIONAL CRIMINAL CoODE (1980).

Published by NSUWorks, 1991
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At the heart of the present problem of terrorism is how to concep-
tualize its illegality under present international law without implicating
the majority of states which apparently practice it.2! Anthony Chase’s
contribution to this Symposium?®? sharply raises the question of candor:
Can United States’ spokespersons and scholars ignore United States
sponsored terrorist acts as they condemn the terrorist acts of others?
His skepticism is generalizable; it applies to all scholars when their own
nations’ terrorism is implicated.

The second difficult macro-micro issue, perhaps the most complex,
is narcotic drugs. At the most elementary level, this is a product that
many people desire or crave, but one that is denied to many by virtue
of the law of their own countries. The gap between demand and illegal-
ity (whether it be drugs, coffee, or alcohol) has historically been filled
by organized crime. In the prohibition era in the United States begin-
ning in 1921, bootleg alcohol was manufactured and distributed to
“speakeasies,” distilled liquor was imported from Canada; “rum-run-
ners” challenged the coast guard at the 3-mile and 12-mile limits.
Moreover, organized crime gained its foothold in the United States;
once organized, it transferred its activities to other spheres when the
Twenty-First Amendment was adopted in 1933 ending the federal pro-
hibition of intoxicating liquor. We are still paying the price for the
“grand experiment” of prohibition.

It is sometimes argued that narcotic drugs are far more dangerous
substances than intoxicating liquor, and so the historical analogy does
not hold up. In fact, there are undoubtedly more automobile accident
fatalities due to drunken driving than all the deaths attributed to drugs.
But the price now being paid to fight the war against drugs by the
United States government vastly exceeds anything seen in the prohibi-
tion era.

The price has to be measured in terms of the number of criminal
organizations spawned by the demand for drugs, the extent of corrup-
tion of the police, judges, and other officials, the strains placed upon
international law by the aggressive actions of United States officials in
interdicting ships on the high seas or even in pursuing and arresting

21. This is, of course, a classic conundrum of customary international law. If
most states engage in an activity and at least on occasion admit that they are doing so,
how could that activity be illegal under customary international law? See, e.g.,
D’Amato, Custom and Treaty: A Response to Professor Weisburd, 21 VAND. J. INT'L
L. 459 (1988).

22. Chase, Book Review: Ministries of Terror, 15 Nova L. Rev. 771 (1991).

https://nsuworks.nova.edu/nlr/vol15/iss2/14
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foreign drug exporters within their own countries, and the opportunity
costs associated with this vast police effort that could be diverted to
other matters. Yet it is the very extent of the corruption associated
with the war on drugs that may be the greatest political factor that
insures its continued illegality. If the use of drugs were legalized, the
high prices and profits associated with drug dissemination would plum-
met. Officials who have become accustomed to rake-offs from this vast
profit system will suddenly be denied their major source of income, as
would crime cartels.?® Bruce Zagaris’ contribution to this Symposium
describes the situation as follows without indicating whether his com-
ments apply chiefly to the United States or to other countries or both:

National law has been under attack by narco-terrorists and organ-
ized crime. By intimidating and killing judges, prosecutors, police,
and the media, narco-terrorists and organized criminals ensure that
the rule of law and a democracy cannot function properly. Simi-
larly, by financing the campaigns of national and local politicians
and running for office themselves, narco-terrorists and organized
criminals also influence and control even the law-making and the
entire electoral process. Indeed, the distribution of money, jobs,
and other forms of wealth of largess by narco-terrorists and organ-
ized crime provide the donors with an inordinate amount of politi-
cal power.?*

The fact is that Professor Zagaris’ words do apply both to the United
States and to supplying countries such as Colombia, and for the same
basic reason. The immensely valuable demand situation in the United
States gives rise to drug corruption at home as well as abroad. Once a
large number of politicians, police officers, judges and other govern-

23. For example, eight police officers raid a hotel room where they had been
tipped that a drug exchange was taking place. The criminals escape tut leave behind
twenty million dollars in cash and twenty million dollars worth of crack. Who will ever
know if the police report back that they confiscated twelve million dollars cash and
twelve million dollars worth of crack? Each police officer will be richer to the tune of
one million dollars cash and one million dollars of street-value worth of narcotics. This
is more money than any of them can accumulate in a lifetime’s work. Does this scena-
rio, with variations, take place? From all the media accounts, there is reason to believe
that it takes place quite often.

What about judges who are paid off to acquit narcotics defendants? See generally
M. MERMELSTEIN, THE MAN WHO MADE 1T SNow (1990).

24, Zagaris, Protecting the Rule of Law From Assault in the War Against
Drugs and Narco-Terrorism, 15 Nova L. Rev. 703 (1991).

Published by NSUWorks, 1991
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ment officials, are drawn into the lucrative drug trade, they gain a new
incentive to call out for increasing criminal enforcement and penalties.
The higher the rate of enforcement and the higher the punishment for
offenders, the higher the price for drugs will go and hence the more
room for profit-sharing and corruption.

Thus, a nation such as Colombia is in a basically self-inconsistent
position. Since so much of its GNP derives from the lucrative drug-
export trade, it may want to cooperate with the United States in sup-
pressing local drug manufacture because it has an interest in keeping
prices high by keeping drugs illegal. These officials want to make the
drug business harder but not stamp it out altogether. At the same time,
there may be many honest Colombian officials — as there are many
honest United States officials — who genuinely want to win the war
against drugs. Both the corrupt and honest officials share common
ground in maintaining the regime of drug illegality in the United
States. Some of the vast enforcement problems associated with the re-
lationship between the United States and Colombia are depicted in
Mark Sherman’s contribution to this Symposium.?® His paper should
be read against the self-contradictory policy of government officials in
wanting to maintain as well as eliminate the drug problem.

Countries who do not make illegal the use of narcotic drugs find it
hard to sympathize with the efforts of the United States to strain or
bend international oceanic law in order to search and interdict ships
that may be carrying prohibited substances. Countries such as Mexico
and Colombia which themselves have laws against drug manufacture
and export — but at the same time derive a significant portion of their
GNP from that trade — are of course more ambivalent toward United
States policies. But even they resent actual physical intrusion by the
United States, such as the apprehension within their countries of per-
sons who are engaged in drug traffic or the spraying of their fields by
American planes trying to destroy poppy and marijuana plants. The
United States, in turn, ends up “bribing” such countries with massive
foreign aid packages — thus expending taxpayer money in the effort to
eradicate the drug problem, but only succeeding in driving up prices
and profits.

In my personal view, the effort has not worked and will not work.
We are unwilling to learn the lessons of prohibition, and thus are fated
to repeat a historical mistake. This time it will be vastly more expen-

25. Sherman, United States International Drug Control Policy, Extradition, and
the Rule of Law in Columbia, 15 NovaA L. Rev. 661 (1991).

https://nsuworks.nova.edu/nlr/vol15/iss2/14
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sive and harmful.

In the meantime, international lawyers should make an attempt to
grapple with the macro-micro problem in all the aspects of the interna-
tional drug problem. Extradition, searches and seizures on the high
seas, forcible intervention in other countries, and a host of related
problems all strain against general norms of customary international
law. Although I have never believed that solving a legal problem will
necessarily solve a real-world problem, I think that real-world solutions
can be remarkably wasteful and inconsistent if we fail to address possi-
ble inconsistencies in the network of applicable legal norms. The
macro-micro problem with respect to international drug control can be

a productive source of useful international legal scholarship as long as

the criminalization of drugs remains the policy of the United States.

International investment fraud, though less visible and far more
“white-collar” a problem than the traffic in drugs, raises many of the
same macro-micro issues. The article by Lisa Davis and Bruce Zagaris
suggests that, on the practical level, the macro-micro problem is ad-
dressed in the form of “international cooperation.”?® Discussion among
the relevant national law-enforcement officers of their different national
perspectives in the light of their potential common purposes may be the
best that can be done to harmonize discordant national voices. Interna-
tional cooperation, on the entirely different subject of deporting Nazi
war criminals, is similarly highlighted in the article Jeffrey Mausner.?’
In contrast, the seizure of Panama’s Manuel Noriega, recounted in the
article by Richard Gregorie, is a kind of test case of the limits of such
international cooperation.?® If the target state were Great Britain or
France, instead of Panama, would “cooperation” play a more signifi-
cant or a less significant role?

Although treaties, at first blush, appear to be a way of harmoniz*
ing certain kinds of discord, the article by David Stewart on the U.S.
ratification of the Torture Convention reminds us that reservations,
declarations, and understandings that are often appended to such docu-
ments tend to recapitulate particularistic national viewpoints.2?

26. Davis and Zagaris, International Cooperation in a World Marketplace:
Preventing & Prosecuting Commodity Futures Fraud & Abuses, 15 Nova L. Rev. 507
(1991).

27. Mausner, Apprehending and Prosecuting Nazi War Criminals in the United
States 15 Nova L. Rev 747 (1991).

28. Gregorie, Extraterritorial Jurisdiction: Its Use, Its Roots and Its Viability,
15 Nova L. Rev. 625 (1991).

29. Stewart, The Torture Convention and The Reception of International Crimi-

Published by NSUWorks, 1991
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The Symposium is rounded out by a description of Fordham Uni-
versity’s new International Criminal Law Center.®® More and more law
schools—finallyl—are discovering that there is a world out there be-
yond the borders of the United States. The incredible insularity of
American legal study is at last under attack, and much of the challenge
comes from the demand of students to be educated in legal systems
other than the Anglo-American common law system. Not only should
law professors introduce their students to different legal systems, but
more importantly, in my view, they should use an external systemic
perspective as a critical device in examining the fundamental postulates
of our own common law.?*

nal Law within the United States, 15 Nova L. REv. 449 (1991).

30. Abramovsky and Frank, The Development, Objectives and Planned Activi-
ties of the International Criminal Law Center of Fordham University School of Law,
15 Nova L. Rev. 501 (1991).

31. See D’Amato, International Law in the Curriculum, 2 PACE Y.B. INT'L L. 83
(1990).

https://nsuworks.nova.edu/nlr/vol15/iss2/14 12
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A COMPREHENSIVE STRATEGIC APPROACH ON INTERMNATIONAL
COOPERATION FOR THE PREVENTION, CONTROL AND SUPPRESSION
OF INTERNATIONAL AND TRANSNATIONAL CRIMINALITY, INCLUDING
THE ESTABLISHMENT OF AN INTERNATIONAL CRIMINAL COURT

By

M. Cherif Bassiouni

Professor of Law, DePaul University;

President, International Institute of Higher Studies in Criminal
Sciences;

President, International Association of Penal Law

INTRODUCTION

1. The various forms and manifestations of international and transna-
tional criminality require a comprehensive approach by the interna-
tional community from which effective strategies of prevention, control,
and suppression can follow.

2. At present, the lack of an overall comprehensive approach has led to
occasional, unrelated, uncoordinated, and ineffective international ac-
tion as may be evidenced by the increased forms, manifestations, and
volume of international and transnational criminality. National strate-
gies have also proven ineffective in the face of such forms of
criminality.

3. In addition, national forms and manifestations of crime and delin-
quency have also increased, as have their volume. And, in a world
where interstate mobility has become both-easy and rapid, national law
enforcement, as well as prosecutorial and judicial efforts, can no longer
be effective without international cooperation.

4. The need to undertake a comprehensive codification of international
crimes, and some types of transnational crimes, and also to develop
some direct enforcement mechanisms, including but not limited to the
establishment of a universal international criminal court and regional
international criminal courts, appears to have gained ground with gov-
ernment policy-makers.

5. The need to develop an integrated codified or conventional approach

https://nsuworks.nova.edu/nlr/vol15/iss2/14
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to the various modalities of interstate cooperation in penal matters has
also become more evident. Such an approach is also particularly appro-
priate in furtherance of the existing approach: the “indirect enforce-
ment scheme,” whereby states obligate themselves under conventional
international law to undertake national enforcement and interstate co-
operation for the prosecution and punishment of certain types of of-
fenses. Moreover, it is necessary to any “direct enforcement scheme.”
6. The modalities of interstate cooperation in penal matters are, how-
ever, the same whether the conduct for which an individual is sought
(either prosecution or punishment) constitutes an international, trans-
national, or purely domestic crime. Consequently, the integrated com-
prehensive approach to the various modalities of interstate cooperation
in penal matters enhances the effectiveness of crime prevention and
control irrespective of the type or manifestation of criminal activity.
7. To undertake effective implementation of any international strategy
of crime prevention and control with respect to international and trans-
national criminality requires first an overall strategic approach.

This report contains two parts. Part A covers the overall strategic ap-
proach and Part B contains a model for the establishment of a univer-
sal (international) criminal court and a model for regional international
criminal courts.
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PART A

A COMPREHENSIVE STRATEGIC APPROACH
ON INTERNATIONAL COOPERATION FOR
THE PREVENTION, CONTROL AND
SUPPRESSION OF INTERNATIONAL AND
TRANSNATIONAL CRIMINALITY

I.

General Considerations on Defining and Codifying Interna-
tional Crimes and Developing an International Criminal Jus-
tice Policy Concerning International and Transnational
Crimes

Modern international criminal law can be said to have commenced
in 1815 at the Congress of Vienna with efforts to abolish slavery.
Since then 315 international instruments on substantive
international criminal law have been elaborated covering the
following international crimes: Aggression, War Crimes, Unlawful
Use of Weapons, Crimes Against Humanity, Genocide,
Apartheid, Slavery and Slave-Related Practices, Unlawful Human
Experimentation, Torture, Piracy and Crimes on Board
Commercial Vessels, Aircraft Hijacking and Sabotage of
Aircrafts, Kidnapping of Diplomats and Other Internationally
Protected Persons, Taking of Civilian Hostages, Mailing of
Explosives and Dangerous Objects, Illicit Drug Cultivation and
Trafficking, Destruction and Theft of National and Archaeological
Treasures, Environmental Damage, Bribery of Foreign Public
Officials, International Traffic in Obscene Materials, Interference
with Submarine Cables, Falsification and Counterfeiting, Theft of
Nuclear Weapons and Materials.

1. See M.C. Bassiouni, International Crimes: Digest/Index of /nternational In-

struments 1815-1985 (2 vols. 1986). See also for other writings on the subject, A.
Hegler, Prinzipen Der Internationalen Straafrechts (1906); F. Melli, Lehrbuch Des
Internationalen Strafrechts und Strafprossrechts (1910); M. Travers, Le Droit Pénal
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2. These offenses are designed to protect the following internationally
recognized values and interests of the world community:?
(i) Protection of Peace
(ii) - Humanitarian Protection During Armed Conflicts
(iii) Control of Weapons of Mass Destruction and Weapons
Susceptible of Inflicting Unnecessary Human Suffering
(iv) Protection of Fundamental and Basic Human Rights
(v) Prevention of Terror-Violence
(vi) Protection of Social Interests
(vii) Protection of Cultural Heritage
(viii) Protection of the Environment
(ix) Protection of Means of International Communications
(x) Protection of International Economic Interests

3. While all these international crimes are often committed by

individuals, some of them can be the product of state action, or
the product of favoring state policy. But while responsibility for

International et sa Mise en Oeuyre en Temps De Paix et en Temps De Guerre (5 vols.
1920-1922); H. Donnedieu De Vabres Introduction A I'Etude Du Droit Pénal Interna-
tional (1922); H. Donnedieu De Vabres, Les Principes Modernes Du Droit Interna-
tional (1928); N. Levi, Diritto Penal Internazionale Volckferstrafrecht (1952); V.
Pella, La Codification du Droit Pénal International (1952); S. Glaser, Introduction &
L’Etude du Droit International Penal (1954); A. Quintano-Ripolles, Tratado De Der-
echo Penal Internacional e International Penal (2 vols. 1955-1957); S. Glaser, Les
Infractions Internationales (1957); International Criminal Law (G.O.W. Mueller &
EM. Wise eds. 1965); O. Triffterer, Domatische Untersuchungen Zur Entwicklung
Des Materiellen Volkerstrafrechre Seit Nurnberg (1966); S. Plawski, Etude Des
Principes Fondamentaux Du Droit International Pénal (1972); 1 M.C. Bassiouni &
V.P. Nanda, 4 Treatise on International Criminal Law (2 vols. 1973); La Belgique Et
Le Droit International Pénal (B. DeSchutter ed. 1975); S. Glaser, Le Droit Penal In-
ternational (2 vols 1979); H. Ebeid. Algarima Al-Dawalia (The International Crime)
(1979); D. Oehler, Internationales Strafrecht (2nd ed. 1983); I. Karpetz, Delitos de
Caracter Internacional (1983); Radin, “INTERNATIONAL CRIMES,” 32 fowa L. Rev. 33
(1946); Dinstein, “INTERNATIONAL CRIMINAL LAW,” 5 Israel 55 (1975); Wright, “THE
ScOPE OF INTERNATIONAL CRIMINAL LAw: A CONCEPTUAL FRAMEWORK,” 15 Val J.
Int’l L. 562 (1975); Green, “AN INTERNATIONAL CRIMINAL CoDE Now?” 3 Dalhousie
L.J. 560 (1976); Mueller, “INTERNATIONAL CRIMINAL Law: CiviTAs MaxiMas,” 15
Case W. Res J. Int’l L. 1 (1983); Friedlander, “THE FOUNDATIONS OF INTERNATIONAL
CriMiNAL LAw: A PrRESENT DAY INQUIRY,” 15 Case W. Res. J. Int’l L. (1983); Wise,
“INTERNATIONAL CRIMES AND DOMESTIC CRIMINAL LAw,” 38 DePaul L. Rev. 923
(1989).

2. See M.C. Bassiouni, A Draft International Criminal Code and a Draft Statue
Jfor an International Criminal Tribunal, pp. 21-52 (1987) [hereinafter referred to as
Draft Code].
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such crimes has universally been recognized to apply to individual

actors, there is little consensus in contemporary international

criminal law doctrine as to state criminal responsibility, though
the international law of state responsibility has been recognized
under customary international law for compensatory purposes.®

4. International crimes as evidenced by conventional and customary
international law invariably contain one or both of the following
elements:*

(i) An international element which evidences that the violative
conduct effects world peace and security or significantly
offends the basic values of humanity; and

(i) A transnational element whereby the offense affects more
than one state, or the citizens of more than one state, or is
committed by means involving more than one state.

But while some crimes are truly international in their scope, effect

or consequences, others are essentially transnational and may only

partly or incidentally be deemed international within the meaning
stated above. Thus a distinction between such crimes needs to be
made.®

5. Notwithstanding the diversity in nature, scope, and effect of these
violations, there are no recognized criteria for distinguishing
among these offenses which are indiscriminately referred to as
international crimes. Some scholars have sought to distinguish
them by referring to them as on the basis of international crimes
stricto sensu and lato sensu. But even such labels hardly
distinguish them in a way that can lead to the eventual precise
definition of what constitutes an international crime, the definition
of which is indispensable for the codification of international
crimes and which is necessary to serve as a guiding policy for the
development of future international crimes.®

6. Efforts by the United Nations since 1947 to develop a Code of

3. On the Principles of State Responsibility see the work of the International
Law Commission between 1976 and 1989, published annually in the Yearbook of In-
ternational Law Commission (ILC). For the latest ILC position see the Report of the
International Law Commission, on the work of its forty-first session, 2 May - 21 July
1989, (GAOR XLIV), Supp No, 10 (A/44/10). See also 1 Brownie, State Responsi-
bility (1983).

4. Bassiouni, “CHARACTERISTICS OF INTERNATIONAL CRIMINAL LAw CONVEN-
TIONS,” in 1 International Criminal Law Crimes, p. 1 (M.C. Bassiouni ed. 1986).

S. Id.

6. DRrAFT CODE supra note 2, at pp. 1-20.
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Offences Against the Peace and Security of Mankind” have
faltered because of a lack of clear perception of what constitutes
an international crime, and thus what crimes should be included
in the proposed Code. As a result, the present on-going efforts of
the International Law Commission have included new categories
of offenses not embodied in international conventions while
excluding others which are covered by a number of conventions
because they do not affect the “Peace and Security of Mankind.”®

7. Contemporaneously, the International Law Commission, in its
elaboration of Draft Principles on State Responsibility has sought,
without defining them, to distinguish between international crimes
and international delicts,® thus further evidencing the need for
more precise definitions whichi would satisfy the “principles of
legality.”

8. The Rationae Materiae and Rationae Personae of international
crimes needs to be clearly identified. Categories of violations need
to be established to distinguish between the more serious offenses
and the lesser ones. This effort must additionally focus on the
choice of labels for these categories of offenses, such as: crimes,
delicts, offenses, violations or others, such as “grave breaches” and
“breaches™ enunciated in the Geneva Conventions of August 12,
19491 and Protocols I and II of 1977.2' Such labels must be

7. Draft Code of Offences Against the Peace and Security of Mankind, adopted
at Paris 38 July 1954, 9 U.N. GAOR Supp. (No. 9), at 11, U.N. Doc. A. 2693 (1954).
See Johnson, “THE DRAFT CODE OF OFFENCES AGAINST THE PEACE AND SECURITY OF
MANKIND,” 4 Int. & Comp.L.Q. 445 (1955). This Draft has been on the agenda of the
U.N. Sixth Committee since 1979. See also Williams, “THE DRAFT CODE OF OF-
FENCES AGAINST PEACE AND SECURITY OF MANKIND,” in 1 International Criminal
Law: Crimes, p. 109 (M.C. Bassiouni ed. 1986); Proceedings, Eightieth Annual Meet-
ing, The American Society of International Law, “DRAFT CODE OF OFFENCES AGAINST
THE PEACE AND SECURITY OF MANKIND,” remarks of Bassiouni p. 120, pp. 123-124;
McCaffrey, pp. 120-123; Williams, pp. 124-127; Frankowska, pp. 128-130; and Fried-
lander, pp. 130-132, )

8. See Report of the International Law Commission (1989), supra note 3, at pp.
127-187.

9. See Draft Articles of State Responsibility, art. 19, Report of the International
Law Commission (1989), supra note 3. See also F. Malekian, International Criminal
Responsibility of States (1985).

10. Geneva Convention for the Amelioration of the Condition of the Wounded

and Sick in the Armed Forces in the Field, Geneva, 12 August 1949, 75 UN.T.S. 31,
T.I.A.S. No. 3362; Geneva Convention for the Amelioration of the Condition of
Wounded, Sick and Shipwrecked Members of Armed Forces at_Sea, Geneva, 12 Au-
gust 1949, 75 UN.T.S. 85, T.I.A.S. No. 3363; Geneva Convention Relative to the
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reflective of an international policy designed to prevent control
and suppress infractions of international criminal law.
An international criminal policy needs to be established in light of
the availability and limits of the international sanction, and in
keeping with the capabilities and effectiveness of the existing
systems of international and national enforcement which are based
on the voluntary cooperation of states to prosecute or extradite
accused violators, and to assist states seeking to or engaging in the
prosecution of violators of international criminal norms.'?

A new approach to international criminal justice policy needs to

be developed to make more effective a system of international

criminal justice. Such a policy should include inter alia the
following considerations:

(i) identification of the international or transnational social
interest sought to be protected,

(ii) identification of the international or tramsnational harm
sought to be averted,

(iii) assessment of the intrinsic seriousness or offensive nature of
the violation to the world community, its fundamental
values and basic interests, including, but not exclusively
limited to, the preservation of peace and security of human
kind and the protection of fundamental human rights,

(iv) appraisal of the inherent dangerousness of the prohibited
conduct and of the perpetrator as manifested by the
violative conduct and the manner in which it was
performed, and

(v) recognition of the degree of general deterrence sought to be
generated by the international criminalization of the
violative conduct in light of the degree of certainty of
eventual prosecution and punishment.

International criminal law must also preserve the well-established

principles of legality which include the basic maxims nulla poena

Treatment of Prisoners of War, Geneva, 12 August 1949, 75 U.N.T.S. 135, T.1.AS.
No. 3364; Geneva Convention Relative to the Protection of Civilian Persons in Time of
War, Geneva, 12 August 1949, 75 U.N.T.S. 287, T.I.A.S. No. 3365.

11. Protocol I Additional to the Geneva Conventions of 12 August 1949, Berne,

12 December 1977, U.N. Doc. A/32/144 Annex I; Protocol II Additional to the Ge-

neva

Conventions of 12 August 1949, Berne, 12 December 1977, U.N. Doc. A/32/144

Annex II.

12. See ANNEX I to Part A at p. 29.
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sine lege, nullum crimin sine lege®® and the requirements that

international crimes must be clearly and unambiguously defined

and carry established penalties, or penalties based on sufficiently
ascertainable parameters and guidelines.

12. The prosecution of international crimes, whether by an
international or national judicial body, must conform to
established international human rights norms in order to assure
justice, fairness, and equality of the law to all accused persons.™*

13. The effective enforcement of international criminal law depends
on:

(i) the development of national legislation embodying
international crimes,

(ii) the development of national legislation, multilateral and
bilateral instruments for interstate cooperation in the
prevention, prosecution and punishment of such crimes, and

(iii) the establishment of various modalities of international
investigation, prosecution, adjudication and punishment of
violators of international criminal law, among which would
be an international criminal court.

14. An international criminal code should be developed by the United
Nations which should include:*®

13. Ancel, “La R&GLE Nulla poena sine lege DANS LES LEGISLATIONS
MODERNES,” in Annales de Ulnstitut de Droit Compare 245 (1936); Vassalli, Nullum
Crimen Sine Lege, (1939) reprinted from 91 GIURISPRUDENZA ITALIANA; Nuvolone,
“LE PRINCIPE DE LEGALITE ET LES PRINCIPES DE LA DEFENCE SOCIALE” in Revue de
Stcience Criminelle et de Droit Comparé 231 (1956). For a survey of these principles
see Glaser, “LE PRINCIPE DE LA LEGALITE EN MATIERE PENALE, NOTAMMENT EN
Droit CopIFIE ET EN DROIT COUTUMIER,” 46 Revue de Droit Pénal et de Crimino-
logie 889 (1966). For national approaches see R. Merle & A. Vitu, Traité de Droit
Criminal p. 108 et seq. (1967) which documents the historical right of the judge in the
French criminal justice system to interpret principles of law, and which at p. 113 ac-
knowledges the decline in the 20th century of the rigid positivist approach to “princi-
ples of legality;” J. de la Morandiire, De la Reégle “Nulla poena sine Lege” (1910);
Soler, “LA FORMULATION ACTUELLE DU PRINCIPE Nullum Crimen,” Revue de Sciences
Criminelles, p. 11 et seq. (1952); Vassalli, “Nullum Crimen Sine Lege,” in Novissimo
Digesto Italiano, p. 3 (1984); and Vassali, “ANALOGIA NEL DIRITTO PENALE,” in
Novissimo Digesto Italiano, p. 3 (1987).

'14. See inter alia, International Covenant on Civil and Political Rights, 16 De-
cember 1966, G.A. Res./2200 A (XXI); United National Convention Against Torture
and other Cruel, Inhuman or Degrading Treatment or Punishment, 17 December 1984,
A/Res/39/146; Standard Minimum Rules for the Treatment of Prisoners 31 July
1957, ECOSOC Res/663 C (XXIV); and 13 May 1977, ECOSOC Res/2076 (LXII).

15. See Drart CODE, supra note 2.
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(i) a general part containing principles of responsibility,

(ii) a special part containing substantive crimes, and

(iii)) a procedural part containing modalities of international
cooperation.

II. Technical Legal Considerations Pertaining to the Definition
and Codification of International and Transnational Offenses

The enforcement of international criminal law would be advanced by

defining and codifying international offenses, on the basis of the criteria

stated above. The following definitions and criteria are recommended
for consideration by the United Nations, governments and the scholarly
community.®

1. An international offense is conduct, internationally proscribed, for
which states have an international duty to criminalize, prosecute
or extradite, and eventually to punish the transgressor, and to
cooperate with other states and international organs for the
effective and good faith implementation of these duties in order to
attain the purposes of prevention, control and suppression of the
violative conduct.

2. International offenses should be categorized in light of their
international seriousness.

(i) The term “International Crimes” should be limited only to
the more serious offenses, which are usually the product of
state action or state policy and which affect the peace and
security of humankind or which significantly offend basic
fundamental international values. They are:

Aggression,

War Crimes,

Unlawful Use of Weapons,

Crimes Against Humanity,

Genocide, and

Apartheid.

(ii) International Delicts are those offenses which offend basic
human values, but which do not affect the peace and
security of humankind, and which are not the product of
state action or state policy. They are:

1. Slavery and slave-related practices,

2. Torture,

A

16. Id., at pp. 21-66.

https://nsuworks.nova.edu/nlr/vol15/iss2/14

22



et al.: Nova Law Review Full Issue

1991] Bassiouni 363
3.  Unlawful human experimentation,
4. Piracy,
5. Aircraft hijacking,
6. Threat and use of force against internationally

protected persons,
7. Taking of civilian hostages,
8. Drug offenses,
9. Destruction and/or theft of national treasures,
10. Environmental protection,
11. Unlawful use of the mails for violence,
12. Theft of nuclear weapons and materials.

(iii) International infractions are offenses not includable in the
categories of “International Crimes” and “International
Delicts.” They are:

1. International traffic in obscene materials,
2. Interference with submarine cables,

3. Falsification and counterfeiting, |

4. Bribery of foreign public officials.

The Nations should undertake the codification of conventional
and customary international crimes in order to further their
enforcement by national legal systems and by an eventual
international criminal court. Such a codification would also serve
as a model for national legislation and the embodiment of such
norms in their internal laws. This effort has never been
undertaken because of the perception by ILC that the Draft Code
of Offenses Against the Peace and Security of Mankind is limited
to offenses which affect peace and security. Thus, it does not
encompass all international crimes.'”

III. Principles and Legal Bases of International Criminal
Responsibility

Recognizing that conventional and customary international criminal
law establishes individual criminal responsibility for international
crimes irrespective of whether national legislation also does® and that

17. See supra note 7.

18. See Charter of the International Military Tribunal (annexed to the London
Agreement for the Prosecution and Punishment of Major War Criminals of the Euro-
pean Axis), London, 8 August 1945, 82 U.N.T.S. 279, E.A.S. No. 472; Charter of the
International Military Tribunal for the Far East (part of the Special Proclamation;
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the responsibility of states exists under customary international law,'®

but acknowledging the need for further specifications to both bases of

responsibility reaffirms that: :

1. Individuals are the subjects of international criminal
responsibility.

2. No individual can avail himself of the defense of “obedience to
superior orders” for the commission of international offenses
unless with respect to each and every act such a person was
compelled by immediate threat commensurate with or greater
than the actual harm committed.

3. Heads of State and Diplomats should not be immune from
individual criminal responsibility for the commission of an
international offense.

4. Standards of state responsibility should be established whenever
agents of a state engage in the commission of such offences, or act
on behalf or for the benefit of a state in committing the violation.
Such responsibility, in keeping with existing standards of
customary international law, should, in keeping with the needs of
that state’s economic viability, include restitution, compensation,
and reparation to the victims of such violations and to the victim
state.

5. National and eventual international prosecution and punishment
of violators of international criminal law should not derogate the
basic principles of justice and fairness as enunciated in
international instruments on the -protection of Luman rights,
including, but not limited to: fair trial before an impartial
tribunal; opportunity to be heard and to defend; confrontation of
witnesses; obtaining witnesses; the right to counsel of one’s choice;
including self-representation and the appointment of counsel in
case of indigency; the right to appear before a fair and impartial
judicial body other than the one before which the accused was
tried; the application of the principle of ne bis in idem; and the
infliction of penalties and treatment which are not cruel, inhuman

Establishment of an International Military Tribunal for the Far East), Tokyo, 19 Janu-
ary 1946 (General Order No. 1), as amended 26 April 1946, T.L.A.S. No. 1589. See
also Kelsen, “COLLECTIVE AND INDIVIDUAL RESPONSIBILITY IN INTERNATIONAL Law
WITH PARTICULAR REGARD TO THE PUNISHMENT OF WaR CRIMINALS,” 31 Calif. L.
Rev. 530 (1943).

19. See supra note 3.
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or degrading.?°

IV. Principles and Policies on Increasing Effectiveness of Na-

tional Enforcement (The “Indirect Enforcement Scheme”) ~

In order to render the international system of prevention, control and
suppression of international offenses more.effective, the following rec-
ommendations need to be taken into account:

1.
2.

3.

10.

Application of the rule aut dedere aut iudicare;

Recognition of state’s duty to prosecute effectively and in good
faith or to extradite effectively and in good faith;

Embodiment of international crimes in the national legislation of
all countries;

Establishment of a ranking of jurisdictional theories: territoriality,
nationality, passive personality, and universality;

Granting individual victims the right to initiate prosecution and to
participate in prosecution as partie civile;

Developing means by which to detect abuses of power by those
public officials who may commit international offenses or who
may prevent their effective and good faith prosecution;

Inclusion in the national legislation of states’ integrated
modalities for interstate cooperation in the prosecution of
international offenses including, but not limited to: extradition,
mutual judicial assistance ‘in securing tangible evidence and
witnesses, recognition of foreign penal judgments, transfer of
proceedings, and transfer of prisoners;

Application by states of these modalities of interstate applicability
cooperation with respect to international offenses irrespective of
the existence of bilateral or multilateral treaties;

Consistent of these modalities in all international criminal law
conventions; and

Development by the United Nations of an integrated code of
international modalities of interstate cooperation as is in the
course of consideration by the Council of Europe and as has been
developed as a model by the League of Arab States. Such an
integrated code could be used by an eventual criminal court and
could also serve as a model for inclusion in national legislation (as
discussed in paragraph five).

20. See supra note 14,
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V. Integrating the Modalities of International Cooperation for
the Prevention, Control and Suppression of International and
Transnational Criminality

1. International modalities of cooperation are essentially the same
with respect to all forms of international and transnational
criminality.?* The formal modalities relied upon are extradition,
legal assistance in securing tangible evidence and witnesses,
recognition of foreign penal judgments, transfer of proceedings
and prisoners, and law enforcement and prosecutorial cooperation
under some recent instruments.?? Most international criminal law
conventions contain provisions on extradition and mutual judicial
assistance.?® Most countries in the world recognize and utilize one
or more of the modalities described above.

2. A number of regional and sub-regional arrangements have
developed at the multilateral level.>* They are: Latin America and

21. See E. Muller-Rappard and M.C. Bassiouni, European Inter-State Coopera-
tion in Criminal Matters, La Coopération Inter-Etatique Européenne en Maticre
Pénale (3 Vols. 1987) [hereinafter referred to as European Inter-State Cooperation].
For international cooperation in penal matters, see Muller-Rappard, Schutte, Epp,
Poncet, Zagaris, et al, in M.C. Bassiouni, International Criminal Law (Vol. 2, 1986).

22. Id., and also Grutzner, “INTERNATIONAL JUDICIAL ASSISTANCE AND COOP-
ERATION IN CRIMINAL MATTERS,” in M.C. Bassiouni and V.P. Nanda, eds. 4 Treatise
on International Law, 189 (1973). For a survey of recent Mutual legal Assistance
Treaties between the United States an other countries see Nadelman, “NEGOTIATIONS
IN CRIMINAL LAW ASSISTANCE TREATIES,” p. 33 Am. J. Comp. L. 467 (1985) and
Zagaris and Simonetti, “JUDICIAL ASSISTANCE UNDER U.S. BILATERAL TREATIES” in
Legal Responses to International Terrorism, M.C. Bassiouni ed. (1989) at p. 219. For
the latest of such bilateral treaties see Agreement between the United Mexican States
and the United States of America on Cooperation in Combating Narcotics Trafficking
and Drug Dependency, signed in Mexico City on February 23, 1989. See also Mutual
Legal Assistance Cooperation Treaty with Mexico, Senate, 100th Cong., 1st Sess.,
Treaty Doc. 100-13 (Feb. 16, 1988); for a discussion of the proposed U.S.-Mexico
MLAT, See Zagaris, “U.S. and Mexico Sign Mutual Legal Assistance Treaty,” 2 Int’]
Enforcement Law Rptr. 44 (Feb. 1989). For a Socialist perspective see Krapac, “AN
OUTLINE OF THE RECENT DEVELOPMENT OF THE YUGOSLAV LAW OF INTERNATIONAL
JUDICIAL ASSISTANCE AND COOPERATION IN CRIMINAL MATTERS” 34 Netherlands In-
ternational Law Review 324 (1987); Gardocki, ““THE SOCIALIST SYSTEM OF JUDICIAL
ASSISTANCE AND MUTUAL COOPERATION IN PENAL MATTERS” in 2 M.C. Bassiouni,
International Criminal Law 133 (1987); Shupilov, “LEGAL ASSISTANCE IN CRIMINAL
Cases oN SoME IMPORTANT QUESTIONS OF EXTRADITION [IN THE USSR],” 15 Case
Western Reserve Journal of Int’l L. 127 (1983).

23. See ANNEX I to Part A, p. 29.

24. See M.C. Bassiouni, International Extradition in United States Law and
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the United States,?® the Arab states,?® the Benelux countries,??
the Scandinavian countries,?® an agreement involving some
African countries and France,”®® and the Commonwealth
countries.?® However, piecemeal negotiation and complicated
historical and political considerations have resulted in a situation
wherein none of these multinational and regional or sub- regional
agreements integrate the various modalities into a comprehensive
codified form of interstate cooperation in penal matters.3! Such an
approach would permit better alternative utilization of the most
appropriate modalities and reduce the loopholes or gaps left by
the accidents of historical development.

Practice, (Vol. I, 1987) p. 25 and 1. Shearer, Extradition in International Law (1971).
See also V.E.H. Booth, British Extradition Law and Procedure (1980); B.P. Borgo-
iién, Aspectos Procesales de la Extradicion en Derecho Espafniol (1984); H.A. Bouk-
hriss, La Coopération Pénale Internationale par Voie d’Extradition au Maroc (1986);
M.T. Lupacchini, L'Estradizione dall’Estero per L’Italia (1989), O. Lagodny, Die
Rechtsstellung des Auszuliefernden in der Bundesrepublik Deutschland (1987); M.A.
Vieira, “L’EvoLuUTION RECENTE DE L’EXTRADITION DANS LE CONTINENT AMERICAIN,”
185 Recueil des Cours, Academie de Droit International 155 (1989); T. Vogler, Aus-
lieferungsrecht und Grundgesetz (1970); and Legal Aspects of Extradition Among Eu-
ropean States (Council of Europe, European Committee on Crime Prevention, 1970).
25. See OAS Treaty Series No. 36.
© 26. September 14, 1952, League of Arab States Collection of Treaties and
Agreements 95 (1978), reprinted in 8 Revue Egyptienne de Droit International 328
(1952). See also A.Y. Khadr, “EXTRADITION LAW AND PRACTICE IN EGYPT AND
OTHER ARAB STATES,” (unpublished doctoral dissertation, School of Onental and Afri-
can Studies, University of London, 1977).

27. See Tractanblad No. 97 (1962). See also B. de Schutter, “INTERNATIONAL
CRIMINAL LAW IN EVOLUTION: MUTUAL ASSISTANCE IN CRIMINAL MATTERS BETWEEN
THE BENELUX COUNTRIES,” 14 Netherlands J. Int’l L. 382 (1967).

28. See e.g., the Swedish Law of June 5, 1959, No. 254, See also Shearer, supra
note 46, at p. 332.

29. The parties are Cameroon, Central African Republic, Chad, Congo (Brazza-
ville), Dahomey, Gabon, Ivory Coast, Malagasy Republic, Mauritania, Niger, Senegal,
and Upper Volta. See I. Shearer, supra note 24, at p. 333. Concerning other treaties of
these countries, see D.P. O’Connell, State Succession in Municipal Law and Interna-
tional Law 58 (1967).

30. For the scheme relating to the Rendition of Fugitive Offences within the
Commonwealth, 1966, Cmnd. 2008 at 1, see V.E. Hartley Booth, British Extradition
Law and Procedure (Vol. 1, 1980).

31. See European Inter-State Cooperation, supra note 21, vol. III appendix pp.
1-30 in English and pp. 1-32 in French, supporting the approach see Rec. No. R/87/1
of the Committee of Ministers of Justice to the Member States on Inter-State Co-
operation in Penal Matters among Member States, (adopted by Committee of Minis-
ters of Justice, Council of Europe 19/1/87).
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3. The desirability of this integrated codification has, however, been
recognized by a number of states which have developed such
codes in their national legislation. These states include Austria,?
the Federal Republic of Germany,® and Switzerland.®* Other
countries, however, have under consideration the integrated
approach, e.g., the Union of Soviet Socialist Republics, Hungary,
Czechoslovakia, which are presently reviewing their criminal
codes and codes of criminal procedure.

4. At the regional level, the Council of Arab Ministries of Justice in
1988 developed such a model code, but it has not yet been
ratified.®® The Council of Europe has been considering such an
integrated approach since 1987 on the basis of a project developed
by an ad hoc Committee of Experts which convened twice at the
International Institute of Higher Studies in Criminal Sciences in
Siracusa.®® Other than the three countries mentioned above,
national legislatures have not yet accepted the importance and
effectiveness of an integrated approach. As a result, the
modalities of international cooperation are still dealt with on a
piecemeal basis.

32. Austrian Law on Mutual Assistance in Criminal Matters. Bundesgesetz vom
4. Dezember 1979 iiber die Auslieferung und die Rechtshilfe in Strafsachen (Aus-
lieferungs - und Rechtshilfegesetz - ARHG), BGBIL. Nr. 529/1$79. See also K.
Schwaighofer, Auslieferung und Internationionales Strafrecht (1988); R. Linke, H.
Epp, G. Dokoupil, G. Felsenstein, Internationales Strafrecht (1981).

33. F.R. Germany (Act Concerning International Mutual Assistance in Criminal
Matters) “GESET UBER DIE INTERNATIONALE RECHTSHILFE IN STRAFRECHT” of De-
cember 31, 1982, entered into force January 7, 1983, BUNDESGESATZBLATT 1982, Teil
I, No. 2071. (Federal Official Gazette 1982, part I, p. 2071. The act replaced the
German Extradition Act of 1929 and provides for comprehensive measures of extradi-
tion and other forms of mutual assistance in penal matters, including, execution of for-
eign sentences. See also O. Lagodny, Die Rechtestellung des Auszuliefernden in der
Bundesrepublik Deutschland, (1987); T. Vogler, Auslieferungsrecht and Gundgesetz,
(1970); Vogler, “THE EXPANDING SCOPE OF INTERNATIONAL JUDICIAL ASSISTANCE
AND COOPERATION IN LEGAL MATTERS,” Di Friedens-Warte, p. 287, Band p. 66, Heft
pp. 3-4, (1986).

34. See Swiss Federal Law on International Mutual Assistance in Criminal Mat-
ters, Entraide Internationale en Matiére Pénale of 20 March 1981.

35. See COUNCIL OF ARAB MINISTERS OF JUSTICE: A COLLECTION OF THE
CouncIL’s DocUMENTS, No. 2, January 1988, pp. 96-148.

36. Committee of Ministers of Justice to the member states of the Council of
Europe, recommendation number, R/87/1, Committee of Ministers ¢f Justice, 19 June
1987, reprinted in European Inter-State Cooperation, supra note 21, vol. 3, appendix,
pp. 1-30 in English, and pp. 1-32 in French.
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5. The relatively slow pace with which the integrated approach has
been accepted within international and regional organizations
stems from the familiarity and comfort which government
representatives feel with the bilateral approach and with the
process of gradually strengthening modalities by a piecemeal
approach.?” Efforts by a few scholars and government experts to
spur the multinational integrated approach met with some
reluctance in international conferences and negotiations because
of the perception by some government representatives that such
an approach may not be politically acceptable. This reaction does
not, however, reflect the positive possibilities of international
criminal law. Partially as a result of diplomatic timidity, the
world community has not advanced beyond existing modalities,
which are not even sufficient to cope with ordinary transnational
crime, let alone with the new international manifestations of
organized crime, drug traffic, and terrorism. '

6. These international and transnational criminal phenomena are not
hampered by the political and diplomatic considerations which
limit states in their international penal cooperation. Furthermore,
they do not suffer from the impediments created by
administrative and bureaucratic divisions which exist among the
national organs of law enforcement and prosecution which impair
effectiveness. The international response to phenomena which
know no national boundaries is piecemeal, divided, and is more
frequently than not divisive of any effective efforts of international
cooperation. This leaves little opportunity for the development of
new modalities of cooperation in other fields, such as:

i.  sharing law enforcement intelligence;
ii. increasing teamwork in law enforcement cooperation;
iii. tracking the flow of international financial transactions;
and
iv. the development of regional “judicial spaces”.
This latter idea was floated within the Council of Europe by
France in the late 1970’s, but was discarded within that regional

37. See the US.-UK. Supplementary Treaty on Extradition of 1986 and Sofaer,
“THE PoOLITICAL OFFENSE EXCEPTION AND TERRORISM,” 15 Denver J. of Int'l L. and
Policy 125 (1986). For a contrary position, see Bassiouni, “THE POLITICAL OFFENSE
EXCEPTION REVISITED: EXTRADITION BETWEEN THE US. AND THE UK. - A CHOICE
BETWEEN FRIENDLY COOPERATION AMONG ALLIES AND SOUND Law AND Poricy,”
15 Denver J. of Int'l L. and Policy 255 (1987).
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context.®® It has survived in discussions during 1989 among
certain countries within that region, namely the Benelux countries
and the Federal Republic of Germany. In the Andean Region, a
parliamentary Commission is considering that option and is also
working on the elaboration of an integrated code of interregional
cooperation which would include the traditional modalities
described above.

7. A multilateral or regional integrated approach seems an
eminently desirable course of conduct and the United Nations
could significantly contribute to it by elaborating such a model
code, which would also include new approaches to the problems of
jurisdiction. Such an effort has already been undertaken, in a
more modest form, with the Comprehensive International
Convention on Illicit Drug Traffic, adopted by a 1988 United
Nations Conference held in Vienna, which includes multilateral
provisions on extradition, mutual judicial assistance, and on the
control and seizure of proceeds of illicit drug traffic.%®

8. In conclusion, it must be noted that the international and national
legal systems fail to address a number of issues which could
increase their respective effectiveness, they are:

38. See F. Mosconi, “L’Accorpo bl DuBLINO DEL 4/12/1979, LE COMUNITA
EUROPEE E LA REPRESSIONE DEL TERRORISIMO,” La Legislazione Penale (No. 3,
1986) p. 543 referring to the European Judicial Space. See also Consiglio Superiore
Della Magistratura, Estradizione E Spazio Giuridico Europeo, (1979); Van Den
Wijngaert “L’ESPACE JUDICIAIRE EUROPEEN FACE A L’EURO-TERRORISME ET LA
SAUVEGARDE DES DROITS FONDAMENTAUX,” 3 Revue Internationale de Criminologie
et de Police Technique 289 (1980). See also M. Marhetti, Instituzioni Europee e
Lotta al Terrorismo (1986), and Council of Europe, International cooperation in the
prosecution and punishment of acts of terrorism: Recommendation No. R(82)1 adopted
by the Committee of Ministers of the Council of Europe on 15 January 1982 and
Explanatory memorandum (Strasbourg 1983). Van den Wijngaert, “L’ESPACE
JupiciAIRE EUROPEEN: VERS UNE FISSURE AU SEIN DU CONSEIL DE L’EUROPE?” 61
Rev. Droit Pénal et de Crim. 511 (1981).

39. United Nations Convention Against Illicit Drug Traffic, Narcotics, Drugs
and Psychotropic Substances adopted December 19, 1988 (E/Conf. 82/15). For the
history of the Convention see United Nations Economic and Social Counsel, Final Act
of the United Nations Conference for the Adoption of a Convention against Ilicit
Traffic in Narcotic Drugs and Psychotropic Substances, United Naticns Conference for
the Adoption of a Convention Against Illicit Traffic in Narcotic Drugs and Psycho-
tropic Substances, Vienna, Austria, Nov. 25, Dec. 20, 1988; see also U.N., Division of
Narcotic Drugs, Extradition for Drug-Related Offences: A study of existing extradi-
tion practices and suggested guidelines for use in concluding extradition treaties,
(ST/Nar/5. November 1985).
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(i) at the international  level, the- lack of integrating all
modalities of interstate cooperation in a comprehensive and
integrated code that can also include new modalities of
cooperation while at the same time upholding internationally
protected norms and standards of human rights. Also the
failure to even consider new schemes of direct enforcement
such as the establishment of an international criminal
jurisdiction is a significant weakness in the international
system.

(ii) at the national level, the bureaucratic divisions within the
administration of criminal justice which plague and
sometimes paralyze the system remain unaddressed.
Furthermore, they are aggravated by the addition of new
bureaucracies involved in the prevention and control of these
two forms of criminality such as administrative and banking
agencies and agencies responsible for international relations.

July 2, 1990

Prepared by a Committee of Experts on International Criminal Policy
for the Prevention and Control of Transnational and International
Criminality and for the Establishment of an International Criminal
Court. Organized by the International Institute of Higher Studies in
Criminal Sciences under the auspices of the Italian Ministry of Justice
in cooperation with The United Nations Crime Prevention and Crimi-
nal Justice Branch. 24-28 June 1990. Based on a report prepared by
M. Cherif Bassiouni, President ISISC; President IAPL; Professor of
Law DePaul University College of Law.
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I. Introduction

The establishment of an international criminal tribunal has long
been a goal, first of the League of Nations! and then of the United
Nations. It is consistent with this tradition and appropriate that the
United Nations adopt this Draft.

1. This Draft is based on the Draft Statute for the Creation of an
International Criminal Jurisdiction to Implement the International
Convention on the Suppression and Punishment of the Crime of
Apartheid, UN. Doc. E/CN.4/1426 (19 Jan. 1981), which was
prepared at the request of the United Nations Commission on
Human Rights and presented by Professor M. Cherif Bassiouni to
the Ad Hoc Working Group of Experts on Southern Africa in the
Final Report on the Establishment of an International Criminal
Court for the implementation of the Apartheid Convention and
Other Relevant International Instruments, U.N. Doc. E/CN.4/
AC/22CRP.19/Rev.1 (10 Dec. 1980, orig. in English), reprinted
in Bassiouni & Derby, Final Report on the Establishment of An
International Criminal Court for the Implementation of the
Apartheid Convention and Other Relevant International
Instruments, 9 HOrsTRA L. REV. 533 (1981).

It also reflects some of the modifications incorporated in the draft
presented in M.C. Bassiouni, A DRAFT INTERNATIONAL CRIMINAL
CODE AND DRAFT STATUTE FOR AN INTERNATIONAL CRIMINAL
TRIBUNAL 213 (1987).Modifications were made by raembers of the
CoMMITTEE OF EXPERTS ON CONTROL OF TRANSNATIONAL AND
INTERNATIONAL CRIMINALITY AND FOR THE ESTABLISHMENT OF AN
INTERNATIONAL CRIMINAL COURT, organized by the
INTERNATIONAL INSTITUTE OF HIGHER STUDIES IN CRIMINAL
SCIENCES, under the auspices of the ITALIAN MINISTRY OF JUSTICE
in cooperation with the UNITED NATIONS CRIME PREVENTION AND
CRIMINAL JUSTICE BRANCH, meeting in Siracusa, Italy, 24-28 June

1. TrReATY OF PEACE WITH GERMANY (TREATY OF VERSAILLES) signed at Ver-
sailles, 28 June 1919, 11 Martens Nouveau Recueil (3d) 323, (entered into force 10
January 1920). See also, CONVENTION FOR THE PACIFIC SETTLEMENT OF INTERNA-
TIONAL DispuTEes (FIRST HAGUE, 1), signed at The Hague, 19 July 1899, 26 Martens
Nouveau Recueil (2d) 720, 32 Stat. 1779, T.S. No. 342 (entered into force 4 Septem-
ber 1900). CONVENTION RELATIVE TO THE ESTABLISHMENT OF AN INTERNATIONAL
Prize CoURT (SECOND HaGUE, XII), signed at The Hague, 18 October 1907, 3 Mar-
tens Nouveau Recueil (3d) 88 (never entered into force).
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1990. The list of members of the COMMITTEE OF EXPERTS is
attached at APPENDIX 2.

Modifications made by the Committee of Experts were recorded
and formulated by the RAPPORTEUR for the WORKING GROUP ON
MODELS FOR AN INTERNATIONAL CRIMINAL COURT AND FOR A
ReGIoNAL CrRIMINAL COURT, Professor Christopher L. Blakesley.
Professors Ved Nanda and Daniel Derby assisted Professor
Blakesley. The Working Group on Models for an International
Criminal Tribunal Convention was chaired by the Honorable
Arthur Napoleon Raymond Robinson, Prime Minister, Trinidad
and Tobago.

2. The past efforts include: the League of Nations Convention on the
Prevention and Suppression of Terrorism containing a proposal for
the establishment of an international criminal court,2 the
precedents of the International Military Tribunals of Nuremberg®
and Tokyo,* the efforts of the United Nations in their 1951
(revised in 1953) Draft Statute for the Establishment of an
International Criminal Court,® and the 1980 Draft Statute for the
Establishment of an International Criminal Jurisdiction to
Implement the International Convention on the Suppression and

2. CONVENTION FOR THE CREATION OF AN INTERNATIONAL CRIMINAL COURT,
opened for signature at Geneva, 16 November 1937, League of Nations O.J. Spec. in
Supp. No. 156 (1938), League of Nations Doc. C.547 (I).M.384(1).1937.v(1938)
(never entered into force).

3. AGREEMENT FOR THE PROSECUTION AND PUNISHMENT OF MAJOR WAaR
CrIMINALS OF THE EUROPEAN Axis (LONDON AGREEMENT), signed at London, August
1945, 82 U.N.T.S. 279, 59 Stat. 1544, E.A.S. No. 472 (entered into force, 8 August
1945), CHARTER OF THE INTERNATIONAL MILITARY TRIBUNAL (NUREMBERG) (an-
nexed to the London Agreement); and CoNTROL CoUNCIL Law No. 10 (Punishment
of Persons Guilty of War Crimes, Crimes Against Peace and Against Humanity),
adopted at Berlin, 20 December 1945, OFFICIAL GAZETTE OF THE CONTROL COUNCIL
FOR GERMANY, No. 3, Berlin, 31 January 1946.

4. JINTERNATIONAL MILITARY TRIBUNAL FOR THE FAR EAST PROCLAIMED AT
Tokyo, 19 January 1946, and amended 26 April 1946, T.LLA.S. No. 1589 (entered
into force 19 January 1946), CHARTER OF THE INTERNATIONAL MILITARY TRIBUNAL
FOR THE FAR East (TOKYO).

5. DRAFT STATUTE FOR AN INTERNATIONAL CRIMINAL COURT (Annex to the Re-
port of the Committee on International Criminal Jurisdiction, 31 August 1951), 7
GAOR Supp. 11, U.N. Doc. A2136 (1952) at 23. REVISED DRAFT STATUTE FOR AN
INTERNATIONAL COURT (Annex to the Report of the Committee on International
Criminal Jurisdiction, 20 August 1953), 9 GAOR Supp. 12, U.N. Doc.A /2645 (1954),
at p. 21.
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Punishment of the Crime of Apartheid,® and other proposals by
various organizations, such as the International Law Association,’
the International Association of Penal Law® and the works of
individual scholars.®

3. The establishment of an international criminal tribunal could
admittedly be based on various models, including, but not limited
to:

i. Expanding the jurisdiction of the International Court of Justice
to include questions of interpretation and application of
conventional and customary international criminal law, and
providing for compulsory jurisdiction under Article 36 of the
Statute of the International Court of Justice for disputes

6. DRAFT STATUTE FOR THE CREATION OF AN INTERNATIONAL CRIMINAL JURIS-
DICTION TO IMPLEMENT THE INTERNATIONAL CONVENTION ON THE SUPPRESSION AND
PUNISHMENT OF THE CRIME OF APARTHEID, 19 January 1980, U.N. Doc. E/CN.4/
1416 (prepared by Professor M.Cherif Bassiouni).

7. See, DRAFT STATUTE FOR AN INTERNATIONAL COMMISSION OF CRIMINAL IN-
QUIRY AND A DRAFT STATUTE FOR AN INTERNATIONAL CRIMINAL (COURT, Interna-
tional Law Association, 60th Conference, Montreal, August 29 — September 4, 1982,
in Report of the 60th Conference of the International Law Association (1983).

8. See, REPORT ON THE CREATION OF AN INTERNATIONAL CRIMINAL JURISDIC-
TION, by V.V. Pella, to the Interparliamentary Union, XXII Conference, held in Berne
and Geneva, 1924, in I’Union Interparlementaire. Compt Rendu de Ja XXII Confér-
ence tenue & Berne et & Geneve en 1924, publié par le Bureau Interparlementaire,
1925. See also, I'Union Interparlementaire, Compt Rendu de la X XII Conférence
Tenue a Washington et a Ottawa en 1925 (1925). Project of the International Associa-
tion of Penal Law, in Actes du Premier Congrés International de Droit Pénal, Brux-
elles, 26-29 June 1926 (1927) and PROJET DE STATUT POUR LA CREATION D’UNE
CHAMBRE CRIMINELLE AU SEIN DE LA COUR PERMANENTE DE JUSTICE INTERNATIO-
NALE, presented by the International Association of Penal Law to the League of Na-
tions in 1927, S Revue International de Droit Pénal (1928). DRAFT INTERNATIONAL
CriMINAL CODE, presented by the AIDP to the VIth U.N. Congress on- Crime Preven-
tion and the Treatment of Offenders (Caracas, 1980) (U.N.Doc. E/CN.4/NGO 213)
[Updated in M.C. Bassiouni, A DRAFT INTERNATIONAL CRIMINAL CODE AND DRAFT
STATUTE FOR AN INTERNATIONAL CRIMINAL TRIBUNAL (1987)]. See also, 45 Revue
International de Droit Pénal Nos. 3-4 (1974); 52 Revue International de Droit Pénal
Nos. 1-4 (1981).

9. See, DRAFT STATUTE FOR AN INTERNATIONAL CRIMINAL COURT, in J.Stone &
R. Woetzel, Toward a Feasible International Criminal Court (1970); DRAFT STATUTE
FOR AN INTERNATIONAL CRIMINAL CouURT, (Foundation for the Establishment of an
International Criminal Court — Wingspread Conference, September 1971); DRAFT
STATUTE FOR AN INTERNATIONAL CRIMINAL COURT, Work Paper, Abidjan World Con-
ference on World Peace Through Law August 26-31 (1973).
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between states arising out of these questions;

ii. Establishing an international commission of inquiry, either as
an independent organism, as part of the international criminal
court or as an organ of the United Nations. Such a commission
would investigate and report on violations of international
criminal law, taking into account the proposal of the
International Law Association and existing United Nations
experiences with fact finding and inquiry bodies which have
developed over the years;

iii. Establishing an international (universal) criminal jurisdiction
along the lines of the 1953 United Nations Revised Draft
Statute for Establishment of an International Criminal Court®
or the 1980 Draft Statute for the Establishment of an
International Criminal Jurisdiction to Implement the
International Convention on the Suppression and Punishment
of Apartheid Convention;'*

iv. Establishing Regional International Criminal Tribunals as
described below.

The United Nations should adopt this Draft and submit it to the
General Assembly.

Background

Initiatives on the establishment of an International Criminal
Tribunal®® have been developed since the failure to establish an
International Tribunal pursuant to Articles 227-229, Treaty of
Versailles (1919) to prosecute: Kaiser Wilhelm II for “Crimes
Against Peace;” German Military Personnel for “War Crimes;”
and Turkish Officials for “Crimes Against Humanity.”

More particularly, there are two projects developed by the United

. Nations 1953 Draft Statute for the Creation of an International

Criminal Court, which was tabled by the General Assembly in
1953,% and the 1980 Draft Statute for the Establishment of an
International Criminal Jurisdiction to Enforce the Apartheid

10. Supra note 5.
11. Supra note 6.
12. These initiatives are listed in the Appendix to this Draft.
13. Supra note 5.
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Convention, which has been before the Commission on Human
Rights without action since 1980.1* Non-governmental
organizations have also produced noteworthey projects such as
those of the International Law Association (see Appendix).

II. The Need for Establishing an International Criminal
Tribunal

Increased international and transnational crimes.

2. The existence of 22 categories of international crimes'®
representing 315 international instruments between 1815-1988.

3. The internationally perceived dangers of drug-trafficking and
recycling of illicit proceeds of drug-trafficking, and their harmful
effects on many societies of the world irrespective of whether they
are producing or consuming countries, and the increased
manifestations of organized criminality.

4. The continued manifestation throughout the world of terror-
violence which threatens inter-alia: civilian aviation; civilian
maritime navigation; diplomats and other internationally protected
persons; and innocent civilians.

5. The inability of states and their national legal systems to act
unilaterally to control and suppress these and other dangers arising
from international and transnational criminality.

IV. Alternative Models

The Universal Model — See, 1953 United Nations Draft Statute'®
and 1980 Draft Statute.'?

2. The non-adjudicative Inquiry Model — See, Mode¢l proposed by
the ILA.'®

[a—ry

14. Supra note 6.

15. See, M.C. Bassiouni, International Crimes: Digest/Index of International In-
struments 1815-1985 (Vo. I & II, 1986).

16. Supra note 5.

17. Supra note 6.

18. Supra note 7; C. Blakesley, DRAFT MODEL FOR PROPOSED INTERNATIONAL
CommissiON [OorR Boarp] oF CRIMINAL INQUIRY, part of DRAFT MODEL INTERNA-
TIONAL CRIMINAL TRIBUNAL, adapted, with analysis from earlier Draft Models by
M.C. Bassiouni and that cited in note 8, supra, for the Instituto Superiore Internazion-
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3. The Regional Model. The universal model may be adapted for
regional use. See, C. Blakesley, DRAFT MODEL INTERNATIONAL
[REGIONAL] CRIMINAL TRIBUNAL, adapted, with analysis from
earlier Draft Models by M.C. Bassiouni and that cited in note 7,
supra, reprinted in, 136 THE CONGRESSIONAL RECORD, No. 77, pp.
S 8080 - S 8089 (Washington, D.C. June 18, 1990).

A Model for A Proposed
International Criminal
Tribunal

GENERAL
1. Establishment of the Tribunal

i. The Tribunal will be established pursuant to a multilateral
convention [hereinafter referred to as “the Conventlon”] open
to all States-Parties.

ii. The States-Parties to the Convention will agree on the
establishment of the Tribunal whose location will be
determined by agreement.

iii. The established Tribunal will have an international legal
personality and will sign a host-country agreement with the
host state. The Tribunal will thus have extra-territoriality for
its location and immunity for its personnel.

iv. The Tribunal’s costs and facilities, including detentional
facilities will be paid on a pro-rata basis by the States-Parties
to the Convention.

v. The Tribunal as an international organization will be granted
jurisdiction by the States-Parties to prosecute certain specified
offenses embodied in the annex, as codified by the States-
Parties, and in international conventions and the authority to

ale de Scienze Criminali, Committee of Experts on International Criminal Policy for
the Prevention and Control of Transnational and International Criminality for the Es-
tablishment of an International Criminal Court, Siracusa, Italy, 24-28 June 1990.
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detain those accused, and those convicted of the charges. [The
merits of such a detentional scheme is that it removes pressures
on the affected states, particularly in “terrorism” cases, and in
cases involving major drug offenders].

2. Jurisdiction of the Tribunal and Applicable Law

i. The Jurisdiction of the Tribunal will be universal for offenses
provided and defined in the annex to this Convention to be
enacted by the authority of the Standing Committee. For other
crimes, not listed in the Annexed Code of Offenses, jurisdiction
also exists by virtue of a provision (or series of provisions) in
the Convention, which will be in the nature of a “transfer of
criminal proceedings” agreement.’® [Thus, each State-Party
that has original jurisdiction based on territoriality, active or
passive personality, would not lose jurisdiction, but merely
transfer the criminal proceedings to the Court. This approach
will alleviate some major jurisdictional and sovereignty
problems.]

ii. In the cases where it is called for, the intended consequence of
this approach of “transfer of proceedings,” the Tribunal will
use the substantive law of the transferring state and its own
procedural rules which will be part of the Convention and
promulgated prior to the Tribunal’s entry into function.?°

iii. In the transfer of proceedings context, the Procurator-General
of the Tribunal will act as the Chief Prosecutor, but will be
assisted by a prosecuting official of the transferring state whose
law is to be applied.

3. Prosecution

i. Prosecution may commence on the basis ¢f a criminal

19. See, e.g., the EUROPEAN CONVENTION ON THE TRANSFER OF PROCEEDINGS
IN CriMINAL MATTERS (E.T.S. No. 73).

20. The procedural rules will be consistent with and based on general principles
of international law and in in accordance with internationally protected human rights,
particularly the International Covenant on Civil and Political Rights, Res. 2200 (XXI),
16 December 1966; 21 GAOR, Suppl. No. 16 (A/6316), at 45-52; and the Inter-
American Convention on Human Rights. OAS T.S. No. 36, at 1-21 (OAS Official
Records, OEA/SER. A/16) 22 November 1969.
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complaint brought by a State-Party. In addition, a State-Party
that does not have subject matter or in personam jurisdiction,
or that does not wish to bring a criminal complaint within its
own jurisdiction, may petition the Procurator-General of the
Tribunal to inquire the potential direct prosecution by the
Court. In such cases, the request by a State-Party will be
confidential, and only after the Procurator-General of the
Tribunal has deemed the evidence sufficient will the case for
prosecution be presented to the Court in camera for the Court’s
action. In such a situation, the Tribunal’s Procuracy acts as a
Judicial Board of Inquiry.?* Once the Procuracy (sitting as the
Judicial Board of Inquiry) has decided whether to prosecute,
the Procurator-General will issue an Indictment and request
the surrender of the accused by the State-Party where the
accused may be found.

ii. The Convention includes provisions on surrendering the
accused to the Tribunal and providing the Tribunal with legal
assistance (including administrative and judicial assistance) for
the procurement of evidence (both tangible and testimonial).??

4, Conviction

i. Upon conviction the individual may be returned to the
surrendering state, which will carry out the sentence on the
basis of provisions in the Convention, in the nature of “transfer
of prisoners’ agreements.”?® Alternatively, the convicted person
can be transferred to any other State-Party on the same legal
basis, or the Tribunal may place the convicted person in its own
detentional facilities which will be established by the

21. See, supra note 18.

22. See, e.g.,, THE EUROPEAN CONVENTION ON MUTUAL LEGAL ASSISTANCE
(E.T.S. No. 30), and the various bilateral Conventions between various states. See, e.g.,
A, Ellis and R. Pisani, The United States Treaties on Mutual Assistance in Criminal
Matters, in 2 M.C. Bassiouni, INTERNATIONAL CRIMINAL Law 151 (1986).

23. See, e.g, THE EUROPEAN CONVENTION ON TRANSFER OF SENTENCED PER-
soNs (E.T.S. No. 112) and the bilateral treaties on Transfer of Prisoners between the
United States and Canada, the United States and Mexico and other countries. See,
Bassiouni, TRANSFER OF PRISONERS BETWEEN THE UNITED STATES, MEXICO AND CAN-
ADA 239; and H. Epp, The European Convention on Transfer of Prisoners in 2 M.C.
Bassiouni, INTERNATIONAL CRIMINAL LAw 253 (1986).
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Convention in accordance with a host-state agreement between
the Tribunal and the State wherein the detentional facility will
be established.

ii. By virtue of the Convention, an indictment by the Procuracy,
sitting as a Judicial Board of Inquiry, will be recognized by all
States-Parties.

5. Composition of the Court

The Court will consist of as many judges as there are States-
Parties to the Convention, but not less than twelve. There will
be four Chambers of three Judges each and a Presiding Judge.
The judges will be drawn by lot to sit in rotation on the four
Chambers (one of which will be the Judicial Inquiry Board).

6. Appeal

To provide for the right of appeal, the Tribunal will be divided
into Chambers and the Judges drawn by lot. One Chamber will
be the Judicial Inquiry Board and one or more other Chambers
will be adjudicating chambers. Three judges will form a panel
for hearing cases. The Tribunal sitting en banc will hear
appeals. The three judges who heard the case will not sit with
the en banc for that appeal.

7. Selection of Judges

Each State-Party will appoint a Judge from the ranks of its
judiciary or from distinguished members of the Bar or from
Academia. The judges will be persons of high competence,
knowlegdeable in International Criminal Law, and of high
moral character. Appointment of Judges and their tenure is to
be established by the Convention.
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Part IV - Statute of the International Criminal Tribunal*

Chapter 1. Definitions
Article I.  The Statute

The Statute of the International Criminal Tribunal which is the legal
authority and basis for the functioning of the Tribunal and its Organs.

Article II.  The International Criminal Tribunal

All the Organs created by the Statute, which include the Court, the
Procuracy, the Secretariat, and the Standing Committee of States-
Parties.

Article Il. The International Criminal Court

The judicial organ of the Tribunal, which adjudicates matters consti-
tuting an alleged violation of the International Criminal Code, deter-
mines gullt or innocence, and meets out penaltles in accordance with
the provisions of the Statute.

Article IV. The Procuracy

That Organ of the Tribunal that investigates, prosecutes, and oversees
the application of the decisions of the Court.

Article V. The Secretariat
The clerical and administrative organ of the Tribunal.
Article VI. The Standing Committee

That body consisting of the States-Parties to the Convention that
adopted the Statute.

Article VII. The Procurator
The person elected by the Standing Committee to head the Procuracy.

* This text relies in part on the 1953 United Nations Revised Draft Statute for
an International Criminal Court (9 GAOR Supp. XII, U.N. Doc. A/2645 1954), pre-
pared by the International Law Commission, hereinafter referred to as 1953 ILC Draft
and the Draft Statute of an InternationalCriminal Court of the International Law
Association of May 1979 in proceedings of the International Law Associations’ Bel-
grade Conference, 1980, P. 11, hereinafter referred to as 1979 ILA Draft, and the
Final Report on the Draft Statute for the Creation of an iNternational Criminal Juris-
diction to Implement the International Convention on the Suppression and Punishment
of the Crime of Apartheid, 19 January 1980, E/CN.4/1426 (1980).
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Article VIII. The Judge or Judges

The judicial person or persons who sit on the Court.

Article IX. The Secretary

The person elected by the Standing Committee to head the Secretariat.
Article X. The Convention

The instrument by virtue of which the Statute for the Tribunal is
adopted.

Chapter 2. General Provisions
Article XI. Purpose of the International Criminal Tribunal

The purpose of this International Criminal Tribunal is to enforce
the provisions of those international crimes which shall be included in
the annex, as codified by the States-Parties and other international of-
fenses which may be established by means of Supplemental Agree-
ments to this list.

Commentary

This article establishes an International Criminal Tribunal which
is to be a new international legal institution consisting of several organs
discussed in Article III below. This Draft Convention provides States-
Parties with the opportunity to-include Supplemental Agreement to the
International Criminal Code, within the jurisdiction of the Court, other

international offenses than those ntained in the International Criminal
Code.

With some 22 categories of international crimes, representing
some 315 international instruments enacted between 1815 and 1989,
none of which properly defines in criminal law terms the offenses pro-
scribed or provides their elements, it is necessary that the Standing
Committee properly codify, or assign another organ of the Tribunal to
codify, the offenses to be covered by the Convention.
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Article XII. Nature of the Tribunal

The Tribunal shall be a permanent body, occupying facilities and per-
forming its chief functions at the Palace of Justice in The Hague, and
utilizing as its official languages those of the United Nations.

Commentary

This article considers the Tribunal a newly created institution,
and, in order to minimize logistical problems, the suggested location is
the Palace of Justice in The Hague; it is already established and
equipped as an international judicial body. The official languages are
those of the U.N., which represents a recognized world consensus.
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Article XTII. Organs of the Tribunal

1. The Tribunal shall consist of the following organs:
a. The Court;
b. The Procuracy;
c. The Secretariat; and
d. The Standing Committee of States-Parties to the Statute of the
International Criminal Tribunal.

2. The functions and competence of the above organs shall be as
designed in Chapter 4 of this Convention.

Commentary

This article establishes four bodies with separate functions and pur-
poses which are described throughout this Statute.
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Article XIV. Jurisdiction of the Tribunal

The Tribunal shall have universal jurisdiction to investigate, prosecute,
adjudicate and punish persons and legal entities accused or found
guilty of any of the crimes contained in the International Criminal
Code and any other international offenses which may be embodied in a
Supplemental Agreement.

Commentary

The Tribunal’s jurisdiction is universal in that there are no territo-
rial or geographic limits to the offenses or offenders which would deny
the Tribunal subject-matter or in personam jurisdiction with respect to
those offenses contained in the International Criminal Code and any
Supplemental Agreement thereto. Within the competence of the Tribu-
nal, there are no geographical or territorial limits to the Tribunal’s ju-
risdiction. See, art. XV, infra.

The 1953 ILC Draft does not define crimes to be dealt with be-
yond the phrase “crimes generally recognized under international law.”
whereas the 1979 ILA Draft incorporates by reference definitions of
crimes in sixteen international conventions, but notably omitting the
Apartheid Convention.
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Article XV. Competence of the Tribunal

1. The Tribunal shall, subject to the provisions of the present Statute,
exercise its competence in accordance with international law whose
sources are stated in Article 38 of the International Court of Justice.

2. The competence of the Organs of the Tribunal shall be interpreted
and exercised in light of the purposes of the Tribunal as set forth in
this Convention.

Commentary

While penal theoreticians may argue the merits of a distinction
between jurisdiction and competence, it is suggested that jurisdiction
establishes the Tribunal’s geographic and subject-matter authority, and
in personam authority, while competence determines the specific pow-
ers of the Court with respect to its jurisdiction and provides the legal
framework of reference for the Tribunal’s exercise of its jurisdictional
authority. This includes the theory of La Competence de la Compe-
tence in the Statute of the International Court of Justice whereby the
Court can establish its own competence from its recognized compe-
tence. See 1. Shihata, The Power of the International Court to Deter-
mine its own Jurisdiction. The Hague: Nijhoff, 1965. Essentially, the
Convention will provide what conduct committed anywhere will fall
within the Tribunal’s competence.
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Article XVI. Subjects Upon Whom the Tribunal Shall Exercise Its
Jurisdiction

The Tribunal shall exercise its jurisdiction over natural persons.

Commentary

Although Article XIV on jurisdiction refers to the Tribunal’s authority
over natural persons, it was deemed of importance to emphasize this
authority under a separate article though it may appear duplicative,
since the International Criminal Code covers natural persons. See M.C.
Bassiouni, A Draft International Criminal Code and Draft Statutue
Jfor an International Criminal Tribunal (1987).
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Article XVII. Sanctions and Penalties

1. The Court as an organ of the Tribunal shall upon entering a
finding of guilty, and in accordance with standards set forth in this
Convention have the power to impose the following penalties and
sanctions:

a. The penalties shall be:

i. Deprivation of liberty or any lesser measures of control
where the person found guilty is a natural person; and,

ii. Fine to be levied against a natural person, crganization or
State; and

iii. Confiscation of the proceeds of proscribed (or criminal)
conduct.

b. The sanctions shall be:

i. Injunctions against natural persons or legal entities
restricting them from engaging in certain conduct or
activities; and

ii. Order restitution and provide for damages.

2. Sanctions shall be established by the rules of the Court and shall
be published before their entry into effect. Such sanctions shall be
based on the criteria set forth in the annexed list.

Commentary

Only the Court upon a finding of guilty, subject to the provisions
of this Convention, the procedures, and rules which would be developed
by the different Organs and the standards of fairness szt forth in the
International Criminal Court, can impose a sanction against-a natural
person, organization, or State. Clearly deprivation of liberty applies to
natural persons and not to legal entities, but fines and other sanctions
apply to both natural persons and legal entities. It is to be noted that
there is no schedule of penalties affixed to any specific crime and that
some may raise a question of nulla poena sine lege. To avoid this prob-
lem the Convention recognizes that the Court shall enact appropriate
and specific rules or sanctions to be promulgated prior to the tribunal’s
commencement of activities, which could satisfy the element of notice.
Proceeds of confiscation will go to defray costs of the Tribunal.

In keeping with the principle of legality, it is necessary that well
developed sanctions and penalties be developed and promulgated prior
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to trial. This legislative responsibility will be delegated by the Standing
Committee to some organ of the Tribunal.
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Chapter 3. The Penal Processes of the Tribunal
Article XVIII. Initiation of the Process

1. No criminal process shall be initiated unless a complaint is commu-
nicated to the Procuracy or originated within the Procuracy.

2. The Investigative Division of the Procuracy shall determine whether
such complaints are “manifestly unfounded” or not, and that deter-
mination shall be reported immediately to the source of the commu-
nication, if any.

3. No complaint by a State-Party to the present Statute or an Organ
of the United Nations shall be deemed “manifestly illfounded.”
Other States and Intergovernmental Organizations whose com-
plaints are determined to be “manifestly illffounded” may appeal
such determinations to the Court pursuant to Article XII of this
Statute.

4. Unless otherwise directed by the Court, the Procuracy may either
take no further action on “manifestly illfounded” complaints or may
continue further investigation.

5. Communications determined “not manifestly illfounded” shall be
transferred together with the record of investigation to the
Prosecutorial Division of the Procuracy, which shall immediately in-
form the accused and assume responsibility for the development of
the case.

6. When a case is ready for prosecution, the procurator shall submit it
to an appropriate Chamber of'the Court pursuant to this Statute, or
to the Standing Committee pursuant to this Statute, cr to both, but
if a case based on a complaint submitted by a State-Party to this
Statute or by an Organ of the United Nations has not been
presented to the Court within one year of submission to the Stand-
ing Committee, the source of the complaint may request the Court
to examine the case and act pursuant to Article IX of this Statute.

Commentary

The desirability of such a process has substantial support. See G.A.
Res. 1187 (XII) 11 November 1957. See Report of the Secretary-Gen-
eral on “International Criminal Jurisdiction,” U.N. GAOR (XII)
1957), Doc. A/13649; see also U.N. Historical Survey on the Question
of the International Criminal Jurisdiction Doc. A/CN.4/7, Rev. 1
(1949). For a documentary history of the various projects for the crea-
tion on an international criminal jurisdiction, see B. Ferencz, The In-
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ternational Criminal Court (1980) 2 vols. See also, J. Stone and R.
Woetzel, Toward a Feasible International Criminal Court (1970); 35
Revue Internationale de Droit Penal 102 (1964) devoted to that sub-
ject, and 45 Revue Internationale de Droit Penal No. 3-4 (1974) con-
taining the contributions of the AIDP to V U.N. Congress on Crime
Prevention and Criminal Justice, Geneva, September 1975 devoted to
the subject of “La Creation d’une Justice Penal Internationale. The
' Revue International de Droit Penal contained scholarly writings on this
subject in its issues of 1928, 1935, 1945, and 1952, as well as others.
The AIDP has traditionally supported the creation of an international
criminal court as witnessed by the positions it has taken at its various
International Congresses, and those of its distinguished members
among them: Pella, Donnedieu de Vabres, Saldana, Graven, Jimenez
de Asua, Setille, Cornil, Bouzat, Jescheck, Romoshkiin, Herzog,
Glaser, Dautricourt, Quintano-Rippoles, Arroneau, Mueller, De Schut-
ter, Triffterer, Lombois, Plawski, Ferencz, Oehler, and Zubkowski. As
past Secretary-General and now President of the AIDP, Professor M.
Cherif Bassiouni has consistently supported the proposition. Because of
the numerous writings on the subject by the above mentioned scholars
and others, it would be impossible to cite them all. For three more
initiatives resulting in the submission of a draft statute, see the Interna-
tional Law Association, “Draft Statute for an International Commis-
sion of Criminal Injury” adopted by ‘its International Criminal Law
Committee in Paris, May 1978 Proceedings of the International Law
Association (Belgrade Conference 1980) p. 4; and “Draft Statute for
an International Criminal Court,” World Peace through Law, Abidjan
World Conference August 1973 (edited by Robert K. Woetzel); and a
“Draft Statute for an International Criminal Court” prepared by the
Foundation for the Creation of an International Criminal Court, see
also K. de Haan, “The Procedural Problems of a Permanent Interna-
tional Criminal Jurisdiction™ in De bestraffing van inbreuken tegen het
oorlogs - en het humanitair recht (A. Beirlaen, S. Dockx, K. de Haan,
C. Van den Wijngaert, eds., 1980) p. 91.

The 1953 ILC Draft in Article 29 provides that the penal
processes could commence only by action of a State-Party. The 1979
ILA Draft in Article 23 allows only States to approach the Commis-
sion which at its turn would present a case to the Court. The proce-
dures presented herein differ from the 1953 ILC Draft and the 1979
ILA Draft in that they concentrate the investigation and prosecution of
any case with the Procuracy, but a State-Party, Organ of the U.N.,
Inter-Governmental Organization, Non-Governmental Organization
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and individual may file a complaint with the Procuracy, which shall
accept such communications. The Procuracy then makes an initial de-
. termination as to whether the complaint is “not manifestly illfounded”
or “manifestly illfounded.” That determination is quite similar to the
one made by the European Convention on Human Rights. However,
the Procuracy is not without controls as to its discretion, in that a
State-Party and an organ of the U.N. are entitled to recognition of
their complaints as being “not manifestly illfounded,” while other
States and Inter-Governmental Organizations are entitled to an appeal
to the Court of a determination by the Procuracy that the complaint
has been found “manifestly illfounded.” Communications and com-
plaints by individuals and Non-Governmental Organizations are not
entitled to the same status. The Procuracy’s decisions ar: thus review-
able in the case of certain complaints and communicatiors, and a deci-
sion holding a complaint “not manifestly illfounded” will then travel
two alternate channels: (a) the possibility of mediation and conciliation
through the Standing Committee; and (b) adjudication before the
Court. A period of one year is allowed for the conciliation process,
which is the same period allowed for the Procuracy’s investigation and
preparation of the case. Thereafter, the case may be presented to the
Court at the request of the complaining State-Party or Organ of the
U.N. if it is the initiator of the complaint. Otherwise that period of one
year is extendable, subject to the Court’s review.
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Article XIX. Pre-Trial Process

1. The Prosecutorial Division of the Procuracy may request an
appropriate Chamber of the Court pursuant to this Article of the
Statute to issue orders in aid of development of a case, in
particular, orders in the nature of:

Arrest warrants;

Subpoenas;

Injunctions;

Search warrants; and

Warrants for surrender of an accused so as to enable accused
persons to be brought before the Court and to tranmsit States
without interference.

opo P

2. Requests for such orders may be granted with or without prior
notice if opportunity to be heard would jeopardize the effectiveness
of the requested order.

3. All such orders shall be executed pursuant to the relevant laws of
the state in which they are to be executed.

4. The ultimate merits of a case shall not be considered pursuant to
Article X of this Statute until the case has been submitted to an
appropriate Chamber of the Court, sitting in a preliminary
hearing at which the accused is represented by Counsel, and the
Chamber made the following determinations:

a. The case is reasonably founded in fact and law;

b. No prior proceedings before the Tribunal or elsewhere bar the
-process in accordance with principle ne bis in idem or
fundamental notions of fairness; and

c. No conditions exist that would render the adjudication unreliable
or unfair.

5. The schedule of proceedings shall be established by the appropriate
Chamber in consultation with the Procuracy and Counsel for the
accused with due regard to the principle of fairness to the parties
and the principle of “speedy trial.”

Commentary

A non-exhaustive list of orders that may be issued by the Court in
aid of the preparation of a case is specified. It is expected that the
Rules of the Court will go into the details of the form, content, and
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other formalities pertaining to these orders. They are among the tradi-
tional powers of either a Court, or a judge of instruction, respectively,
in the Common Law and Romanist-Civilist tradition. Similar provi-
sions may be found in the 1053 ILC Draft, Articles 40, 41, and 42 and
in the 1979 ILA Draft, Articles 36 and 37. It must be noted here that
this Court will in this and other respects rely on the cooperation of the
States-Parties to implement its orders. It must also be noted that where
a State-Party has treaties or relations with a State non-Party on the
subject of extradition and judicial assistance and cooperation, the
Courts’ orders and determinations of any sort would have an impact
beyond that State-Party and thus give this Convention a. multiplier ef-
fect with respect to its impact. [See e.g., V.E.H. Booth, British Extra-
dition Law and Procedure (1980); C. Van den Wijngaert, The Politi-
cal Offence Exception to Extradition 1980); M.C. Bassiouni,
International Extradition in United States Law and Practice (2 vols.
1983); 1. Shearer, Extradition in International Law (1971); T. Vogler,
Auslieferingsrecht und Grundgesetz (1969); Bedi, International Extra-
dition (1968); A. Billot, Traite de I’Extradition (1874); and M. Pisani
and F. Mosconi, Codice delle Convenzioni di Estradizione E Di Assis-
tenza Giudiziaria in Materia Penale (1979).] The observations made
herein are also relevant to Chapter 6 on the Duties of the States-Par-
ties since such duties will not only extend to the carrying out of the
obligations of this Statute within their own territories but also when-
ever possible in their relations with other States. It is clear that the
carrying out and execution of all such obligations to assist the Tribunal
where required by this Statute, and in particular Chapter 6, but a
State-Party is only requested to act pursuant to its relevant national
laws. It must, however, be noted that a State-Party cannot enact na-
tional laws that will frustrate the carrying out of the obligations arising
under this Statute.

Paragraph 4 establishes a procedure analogous to an indictment,
such as was proposed in Articles 33 to 35 and 31 of the 1953 ILC and
1979 ILA Drafts, respectively, by means of a Committing Chamber in
the former and Commission processes in the latter. Under the present
draft, however, this process is but a step toward determination of guilt,
it being unnecessary to give it special consequences because prior pro-

cedures in the Procuracy have been given appropriate consequences and

progress under the present draft after the initial Procuracy action is
gradual rather than involving thresholds.

The subparagraph a determination is primarily for the sake of effi-
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ciency, as a means of detecting any errors by the Procuracy as to the
suitability of the matter for further action. Subparagraph b provides an
opportunity for early consideration whether misconduct in preparation
of the case may have impugned the Tribunal’s integrity in such a way
to impair credibility or acceptability of its determinations, as well as
for early consideration of ne bis in idem (double jeopardy) problems.
[See M.C. Bassiouni, Substantive Criminal Law (1978), pp. 499-512].

Subparagraph c is particularly intended to deal with the need to
consider the possibility that non-cooperation of States, particularly non-
Parties, may render evidence of either incriminatory or exculpatory
character unavailable, so that a fair trial of the case may be impossible.
Early detection of problems of this type would not only be more effi-
cient but also would tend to avoid unnecessary and difficult ne bis in
idem questions aborted proceedings.

https://nsuworks.nova.edu/nlr/vol15/iss2/14

60



et al.: Nova Law Review Full Issue

402 Nova Law Review [Vol. 15

Article XX, Adjudication

1. Hearings on the ultimate merits of cases shall be conducted in pub-
lic before a designated Chamber of the Court but deliberations of
the Chamber shall be in camera.

2. A Chamber may at any time dismiss a case and enter appropriately
motivated orders. In case of dismissal for any reason other than on
the merits, the principle ne bis in idem shall not apply.

3. In all proceedings a Chamber shall give equal weight to evidence
and arguments presented by the Procurator and on behalf of the
accused in accordance with the principle of “equality of arms” of
the parties.

4, When all evidence respecting guilt or responsibility for wrongful
acts has been presented, and argued by the parties, the Chamber
shall close the Hearings and retire for deliberations.

5. The decisions of the Chambers shall be publicly announced orally,
in summary or entirely, accompanied by written findings of fact and
conclusions of law, or entered 30 days from date of pronouncement
of the oral decision, and any judge of that Chamber may write a
separate dissenting or concurring opinion.

6. A Determination of guilt shall be deemed entered when recorded by
the Secretariat, which shall communicate it forthwith to the
Procuracy and the accused, but no such Determination shall be re-
garded as effective until 30 days after the date of recording at which
time the deciding Chamber may no longer modify its findings.

7. Each Chamber shall consist of three judges selected by lot, and
cases shall be assigned to each Chamber by lot.

Commentary

Paragraph 1 parallels Article 39 of the 1953 ILC Draft and 35 of
the 1979 ILA Draft conforming more closely to the latter, which
makes no express provision for secret sessions. This treatment appears
appropriate in that any confidential evidence must be submitted in pub-
lic in a form or manner that protects essential matters of confidential-
ity, such as identity of a witness or a particular techniqus for obtaining
evidence, and the details for such presentations may be treated in rules
of the Court and Procuracy, which may be elaborated at a time when
the actual needs in this regard are clearer.

Paragraph 2 describes the inherent powers of courts to dismiss
cases, particularly in respect of evidentiary problems. Article 38, para-
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graph 4, of the 1953 ILC Draft has a similar dismissal provision. No
express provision is made for withdrawal of a matter, as was done in
Articles 43 and 38 of the ILC and ILA Drafts, respectively, it being
implicit in the nature of the powers of the Procuracy to determine
whether to take such action.

Paragraph 3, it should be noted, relates to the principle of equality
of arms, which has been observed under the European Convention on
Human Rights. [Applications No. 596/59 and 789/60, Franz Pataki
and Johann Dunshim vs. Austria, Report of the Commission of 28
March 1963, Yearbook of the European Convention on Human
Rights, pp. 730, 734 (1963).]

Paragraphs 4 and 5 are self-explanatory.

It is contemplated that rules of the Court will address ne bis in
idem issues.

Paragraph 6 is in part motivated by the availability of appeal and
also the fact that Chambers, being constituted on a rotational basis,
may be unavailable in their prior form for subsequent arguments. De-
tails of the rotational constitution of Chambers are left for elaboration
in the Court rules.
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Article XXI. Sanctioning

1. Upon a Determination of guilt or responsibility, a separate hearing
shall be held regarding sanctions to be imposed, at which hearing
evidence of mitigation and aggravation shall be introduced and
argued by the parties.

2. At the conclusion of this hearing the Chamber shall retire for
deliberation and shall issue its Determination in the same manner
and subject to the same conditions as for a Determination of guilt,
as set forth in paragraphs 5 and 6 of Article X.

Commentary

These provisions are self-explanatory, but this Article is to be read in
pari materia with Article VII and the Commentary thereto and Arti-
cles XIII and XXIII
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Article XXTII. Appeals

1. Appeals to the Court en banc from Determinations of Chambers as
to the guilt or responsibility or as to sanctions may be commenced
by the accused upon written notice filed with the Secretariat and
communicated to the other party within 30 days of the date of entry
of judgement or order appealed.

2. Other appeals from actions of Chambers may be taken before a final
judgement is entered only if such actions are conclusive as to
independent matters.

3. The Procuracy may appeal questions of law in the same manner as
an accused under paragraphs 1 and 2.

4. Decisions on Appeals shall be delivered in the same manner as other
decisions of the Court en banc as provided in Article X, paragraphs
5 and 6 of this statute.

5. Decisions of the' Court 24 en banc and unappealed Determinations
of orders of Chambers shall be deemed final unless it is shown
that:

a. Evidence unknown at the time of the Determination or order has
been discovered, which have had a material effect on the outcome
of the said Determination or order; or,

b. The Court or Chamber was ﬂagrantly misled as to the nature of
matters affecting the outcome; or’

c. On the face of the record the facts alleged have not been proved
beyond a reasonable doubt; or,

d. The facts proved do not constitute a crime within the jurisdiction
of-the Tribunal; or, ,

e. Other grounds for which tI}e Court may provide by its Rules.

6. Appealed Determinations may be revised or vacated or remanded
for new Determination, and when vacating a Determination the
Court shall specify what if any ne bis in zdem effects shall be given
to the prior proceedings.

Commentary

Appeals from Chambers, Determinations'and Orders, which may be
done only on behalf of an accused or the Procuracy on questions of law,
are permitted including post-conviction orders. This is consonant with
the provisions of the International Covenant on Civil and Political
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Rights concerning the dual level of judgement and review.

No appeal is permitted for the accused under Articles 49 and 43
of the ILC and ILA Drafts, respectively. Also interlocutory appeals are
permitted as practical necessity may require them.

Paragraph 5 on revision of judgments parallels Articles 52 and 45
of the ILC and ILA Drafts, respectively, but is broader in scope.
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Article XXIII. Sanctions and Supervision

1. The Court may call upon any State-Party to execute measures im-
posed in respect of guilt, in accordance with the laws of the said
State-Party.

2. With respect to each accused determined to be guilty, a judge of the
Court shall be selected by lot as Supervisor of the sanction imposed.

3. All requests to modify sanctions shall be directed in the first in-
stance to the Sanction Supervising judge who may submit the re-
quest to the Adjudicating Chamber for modification provided such
action in no way increases the sanction or conditions imposed upon
the person or legal entity found guilty.

4. Decisions of the Sanction Supervising judges regarding modification
requests may be appealed to the Chamber which imposed the sanc-
tion, but such appeals in the Chamber’s discretion need not be the
subject of full hearings and detailed written decisions.

5. Nothing herein precludes the Court in accordance with its Rules to
suspend its sanctions or place pre-conditions to their application in
accordance with its Rules.

Commentary

Paragraph 1 corresponds to Articles 46 of the 1979 ILA Draft, Article
51 of the 1953 Draft having left such matters to future conventions.
The terminology “sanctions™ is capable of including not only punish-
ments of imprisonment of fines but also levies of compensation or in-
junctive orders, thus maintaining the possibility for such broad ranges
of action.

As noted previously, the supervisory mechanism of Paragraph 2
replaces the Clemency and Parole Boards provided by the ILC and
ILA Drafts, and appeal is made possible under Paragraph 3.

It should be noted that these provisions govern only the procedures
relating to sanctions. Standards relating to sanctions may be elaborated
further in Court rules but subject to Article XXIV.
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Chapter 4. Organs of the Tribunal

Article XXIV. The Court

1.

The Court shall consist of twelve judges, no more than one of whom
shall be of the same nationality, who shall be elected by the Stand-
ing Committee of States-Parties from nominations submitted
thereto.

. Nominees for positions as judges shall be of distinguished experts in

the fields of international criminal law or human rights and other
jurists qualified to serve on the highest courts of their respective
States who may be of any nationality or have no nationality.

. Judges shall be elected by secret ballot and the Standing Committee

of States-Parties shall strive to elect persons representing diverse
backgrounds and experience with due regard to representation of the
major legal and cultural systems of the world.

. Elections shall be coordinated by the Secretariat under the supervi-

sion of the presiding officer of the Standing Committee of States-
Parties and shall be held whenever one or more vacancies exist on
the Court.

. Judges shall be elected for the following terms: four judges for four-

year ternis, four judges for six-year terms, and four judges for eight-
year terms. Judges may be re-elected for any term any time
available.

. No judge shall perform any pilblic function in any State.

. Judges shall have no other occupation or business than that of judge

of this Court. However, judges may engage in scholarly activity for
remuneration provided such activity in no way interferes with their
impartiality and appearance of impartiality.

. A judge shall perform no function in the Tribunal with respect to

any matter in which he may have had any involvement prior to his
election to this Court.

. A judge may withdraw from any matter at his discretion, or be ex-

cused by a two-thirds majority of the judges of the Court for reasons
of conflict of interest.

10. Any judge who is unable or unwilling to continue to perform func-

tions under this statute may resign. A judge may be removed for
incapacity to fulfill his functions by a unanimous vote of the other
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11.

12.

13.

14,

16.

17.

18.

19.

20.

judges of the Court.

Except with respect to judges who have been removed, judges may
continue in office beyond their term until their replacements are
prepared to assume the office and shall continue in office to com-
plete work on any pending matter in which they were involved even
beyond their term.

The judges of the Court shall elect a president, vice-president and
such officers as they deem appropriate. The president should serve
for a term of two years. .

Judges of the Court shall perform their judicial functions in three
capacities:

a. Sitting with other judges as the Court er banc;
b. Sitting in panels of three on a rotational basis in Chambers; and
c. Sitting individually as Supervisors of sanctions.

The Court en banc shall, subject to the provisions of this Statute,
adopt Rules governing procedures before its Chambers and the
Court en banc, and provide for establishment and rotation of
Chambers.

The Court en banc shall announce its decisions orally in full or in
summary, accompanied by written findings of fact and conclusions
of law at the time of the oral decision or within thirty days thereaf-
ter, and any judge so desiring may issue a concurring or dissenting
opinion.

Decisions and orders of the Court en banc are effective upon certi-
fication of the written opinion by the Secretariat, which is to com-
municate such certified opinion to parties forthwith.

The Court en banc may within thirty days of the Certification of
the judgement enter its decisions without notice.

No actions taken by the Tribunal may be contested in any other
forum than before the Court ern banc, and in the vent that any
effort to do so is made, the Procurator shall be competent to appear
on behalf of the Tribunal and in the name of all States-Parties of
this Statute to oppose such action.

States-Parties agree to enforce the final judgments of the Court in
accordance with the provisions of this Statute.
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Commentary

Except for mechanical differences, the terms of this Article as to selec-
tion, tenure and replacement of judges closely parallel those of Articles
4 through 12 and 15 through 20 of the 1953 ILC Draft and 3 through
9 and 12 through 15 of the 1979 ILA Draft, although the latter makes
no provision for removal of judges.

This Article represents an innovation, in that the other drafts deal
with a single court organ and created a separate Clemency and Parole
Board. As discussed below, the provision for separate functions of
Chambers and the Court en banc permits appeal, a right called for in
Article 14, Paragraph 5 of the International Covenant on Civil and
Political Rights. Rather than create a separate institution to deal with
such matters as clemency and parole, it was deemed more efficient to
have such functions performed by individual judges, subject to possible
appeals from their decisions, as discussed in connection with Article
XII1.

Paragraph 5 contemplates that judges will be elected with refer-
ence to specific terms. Accordingly, when a given judge is considered
for re-election, any of the terms that are vacant at that time may be
regarded as available for that judge.

Paragraph 7 addresses the concern that any conduct by a judge
may create an appearance of impropriety, and narrowly circumscribes
permitted non-Court activity.

Paragraph 11 is intended to permit judges to remain in their offi-
cial capacity for ths sole purpose of completing work on Court action
begun prior to expiration of their terms.

Paragraph 12, it should be noted, does not bar re-election of the
Court president.
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Article XXV The Procuracy

1. The Procuracy shall have the Procurator as its chief officer and shall
consist of an administrative division, an investigative division and a
prosecutorial division, each headed by a Deputy Procurator, and em-
ploying appropriate staff.

2. The Procurator shall be elected by the Standing Committee of
States-Parties from a list of at least three nominations submitted by
members of the Standing Committee, and shall serve for a renewa-
ble term of six years, barring resignation or removal by two-thirds
vote of the judges of the Court en banc for incompetence, conflict of
interest, or manifest disregard of the provisions of this Statute or
material Rules of the Tribunal.

3. The Procurator’s salary shall be the same as that of judges.

4, The Deputy Procurators. and all other members of the Procurator’s
staff shall be named and removed by the Procurator at will.

Commentary

The significance of the three-part division of the Procuracy is ap-
parent in connection with budgets, reports, and transfer of cases from
investigative to prosecutorial divisions, as well as to the rights of the
accused.

Paragraph 2, providing for joint action by the Court and Standing
Committee for selection of a Procurator, appears appropriate because
such an officer should be politically acceptable, and States are in a su-
perior position to become aware of suitable candidates; the court isin a
superior position to judge legal competence and estimate probable de-
votion to impartiality. Removal power is vested in the Court in the be-
lief that deficiencies of the kind the Court would be likely to note
would be the appropriate bases for dismissal.

Deputies are placed under control of the Procurator in Paragraph
4 in the interest of effective management.
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Article XXVI. The Secretariat

1. The Secretariat shall have as its chief officer the Secretary, who
shall be elected by a majority of the Court sitting en banc and serve
for a renewable term of six years barring resignation or removal by
a majority of the Court sitting er banc for incompetence, conflict of
interest or manifest disregard of the provisions of this Statute or
material Rules of the Tribunal.

2. The Secretary’s salary shall be equivalent to that of the judges.

3. The Secretariat shall employ such staff as appropriate to perform its
chancery and administrative functions and such other functions as
may be assigned to it by the Court that are consistent with the pro-
visions of this Statute or material Rules of the Tribunal.

4. In particular, the Secretary shall each year:

a. Prepare budget requests for each of the organs of the Tribunal;
and

b. Make and publish an annual report on the activities of each Or-
gan of the Tribunal.

S. The Secretariat staff shall be appointed and removed by the Secre-
tary at will.

6. An annual summary of investigations undertaken by the Procuracy
shall be presented to the Secretariat for publication, but certain in-
vestigations may be omitted where secrecy is necessary, provided
that a confidential report of the investigation is made to the Court
and to the Standing Committee and filed separately with the Secre-
tariat. Either the Court or the Standing Committee may order by
majority vote that the report be made public.

Commentary

Although most of the functions of the Secretariat are ministerial in
character, its duties to oversee communications and prepare reports
serve an inspectorate function as well. Accordingly, control over the
Secretariat is vested in the Court, as a neutral body.
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Article XXVII. The Standing Committee

1.

The Standing committee shall consist of one representative ap-
pointed by each State-Party.

The Standing Committee shall elect by majority vote a presiding
officer and alternate presiding officer and such other officers as it
deems appropriate.

. The presiding officer shall convene meetings at least twice each year

of at least one week duration, each at the seat of the Tribunal, and
call other meetings at the request of a majority vote of the
Committee.

. The Standing Committee shall have the power to perform the func-

tions expressly assigned to it under this Convention, plus any other
functions that it determines appropriate in furtherance of the pur-
poses of the Tribunal that are not inconsistent with the convention,
but in no way shall those functions impair the independence and
integrity of the court as a judicial body.

. In particular, the Standing Committee may:

a. Offer to mediate disputes between State-Parties relating to the
functions of the Tribunal; and

b. Encourage States to accede to the Convention; and,

c. Propose to States-Parties international instruments to enhance
the functions of the Tribunal.

. The Standing Committee may exclude from participation represent-

atives of States-Parties that have failed to provide financial support
for the Tribunal as required by this Statute or States-Parties that
failed to carry out their obligations under this Statute.

. Upon request by the Procuracy, or by a party to a case presented for

adjudication to a Chamber of the Court, the Standing Committee
may be seized with a mediation and conciliation petition. In that
case, the Standing Committee shall within 60 days decide on grant-
ing or denying the petition, from which decision there is no appeal.
In the event that the Standing Committee grants the petition, Court
proceedings shall be stayed until such time as the Standing Commit-
tee concludes its mediation and conciliation efforts, but not for more
than one year except by stipulation of the Parties and with the con-
sent of the Court.
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Commentary

The 1953 ILC Draft assumed that the Court created under it
would be a part of the United Nations, and therefore any governing-
body needs or political issues regarding its operations would be ad-
dressed by the political organs of the United Nations, especially the
General Assembly. Under the 1979 ILA Draft, a similar assumption
appears to have been made in that no treaty-type provisions are in-
cluded and, although references are made to “Contracting Parties,”
this term appears to mean only States that have consented to be subject
to operation of the Court. Nevertheless, the Commission contemplated
in the ILA Drafts would have had a somewhat political character, in
that only nationals of States consenting to be subject to operations of
the Commission, could have been members and the Commission’s own
statute is referred to as a “Convention” in its Article 3.

The present Statute, in contrast, would be entirely conventional in
character, although there are various express provisions for coordina-
tion of action with the United Nations. Accordingly, the need for an
organ to deal with governance of the Tribunal and political issues relat-
ing to its activities promoted provision for a Standing Committee. It
should be noted that the express functions of the Standing Committee
are of a governing-body nature for the most part, and that its functions
beyond these are largely unspecified. This would permit the representa-
tives of States-Parties who constitute that organ to have wide flexibility
in pursuing non-juridical matters helpful to international criminal jus-
tice. The requirement of meetings twice a year assures that the Stand-
ing Committee will be available for consultation on political questions.

One of the most significant functions of the Standing Committee
may be in Paragraph 6 with respect to proposing action to initiate and
propose new norms of international criminal law or standards for its
application by the Tribunal. In view of the vagueness of existing instru-
ments purporting to define international crimes, such proposals and
adoption may be essential in order that criminal responsibility may be
dealt with without violating the principle of nulla poena sine lege.

It should be noted that this Article does not contemplate depriva-
tion of the status of State-Party in response to non-payment of financial
support, but mere suspension.

No provision has been made for terms of representatives, it being
assumed that their tenure shall be at the pleasure of the appointing
State.

Published by NSUWorks, 1991

73



1

Nova Law Review, Vol. 15, Iss. 2 [1991], Art. 14

1991] Bassiouni 415

Article XXVII. General Institutional Matters

1. Each of the Organs of the Tribunal shall formulate and publish its
own Rules in accordance with the general principles of Internal law
and the Standards set forth in this Convention to regulate its func-
tions under this Statute, but the Rules of the Procuracy and Secre-
tariat shall be subject to approval by a majority of the Court en
banc.

2. The Procurator.shall participate without a vote in formulating the
Rules of the Court and of the Secretariat. The President of the
Court shall participate without a vote in formulating the Rules of
the Procuracy and of the Secretariat.

3. Except to the extent of the adopted Rules, procedures of the Court
shall be those of the International Court of Justice and those of the
Secretariat shall be as for the Registrar of the International Court
of Justice.

4. Each of the Organs of the Tribunal shall cooperate with the Secre-
tariat in formulating its budget request and such budget requests
shall be presented to the Court en banc for modification or approval,
subject to adoption or rejection in their entirety by the Standing
Committee.

5. The Judges, the Procurator, the Deputy Procurators and their assist-
ants, and the Secretary shall be deemed officers of the Court, as well
as Counsels appearing in a given case, and they shall enjoy immu-
nity from legal processes of States with respect to the performance
of their legal duties.

6. No officer of the Court other than Counsel in a given case shall
perform any function under this Statute without having first made a
public, solemn declaration of impartiality and adherence to this
Statute and the Rules of the Tribunal.

Commentary

Paragraph 1 rules, it should be noted, are subject to further provisions
in this Convention. Recognition that flexibility should be provided for
such Rules was expressed in Article 24 of the 1953 ILC Draft and
Article 10 of the 1979 ILA Draft. Court approval of Rules for the
Procuracy and Secretariat appeal appropriate in view of the need to
assure that such rules are fair and conform to legal requirements. Par-
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ticipation by the Procurator in formulation of Court Rules recognizes
the desirability that such Rules interrelate properly with Procuracy
procedures and capabilities.

Paragraph 2 gives the Court, a neutral body, a key role in shaping
the budget of the Tribunal, but leaves a veto power with the Standing
Committee, which represents the States obliged to meet the budget.
Prior draft statues did no deal in detail with budgetary approval. See
1953 ILC Article 23 and 1979 ILA Article 17.

Paragraph 5 parallels Article 14 of the 1953 ILC Draft, which has
no counterpart in the 1979 ILA Draft, as to judges. Expansion to other
Tribunal officers is clearly appropriate. Expansion to other parties
before the Court is necessary in the interest of fairness. [See, e.g., the
European Agreement Relating to Persons Participating in Proceedings
of the European Commission and Court of Human Rights (Council of
Europe, May 1969; E.T.S. No. 69).

Paragraph 6’s requirement of a solemn declaration parallels Arti-
cle 13 of the 1953 ILC Draft and Article 11 of the 1979 ILA Draft,
but is expanded to include officers of the Tribunal.
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Chapter 5. Tribunal Standards
Article XXIX. Standards for Rules and Procedures

1. In all proceedings of the Tribunal and in the formulation of any
of its organs, the accused shall be entitled to those fundamental
human rights enunciated in the Universal Declaration of Human
Rights and the International Covenant on Civil and Political
Rights, which for these purposes are:

a. The presumption of innocence

The presumption of innocence is a fundamental principle of
criminal justice. It includes inter alia:

1. No one may be convicted or formally declared guilty unless
he has been tried according to law- in a fair trail: ’

2. No criminal punishment or any equivalent sanction may be
imposed upon a person unless he has been proven guilty in
accordance with the law;

3. No person shall be required to prove his innocence; and

4. In case of doubt the decision must be in favor of the accused.

b. Procedural rights

The accused shall be given effective ways to challenge any and
all evidence produced by the prosection and to present evidence
in defense of the accusation.

The defendant has the right to present at all judicial
proceedings and to confront his accusers. The right to confront
includes the right to examine opposing witnesses.

c. Speedy trial

Criminal proceedings shall be speedily conducted without,
however, interfering with the right of the defense to adequately
prepare for trial. To this effect:

1. Time limitations should be established for each stage of the
proceedings and should not be extended without reason by
the appropriate Chamber of the Court.

2. Complex cases involving multiple defendants or charges may
be severed by the appropriate Chamber of the Court when it
is deemed in the interest of fairness to the parties and justice
to the case.

3. Administrative or disciplinary measures shall be taken
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against officials of the Tribunal who deliberately or by
negligence violate the provisions of this Statute and the rules
of this Tribunal.

d. Evidentiary questions

1.

All procedures and methods for securing evidence shall be in
accordance with internationally guaranteed Human Rights,
the standards of justice set forth in this Statute, and in the
rules of the Tribunal.

The admissibility of evidence in criminal proceedings must
take into account the integrity of the judicial system, the
rights of the defense, the interests of the victim, and the
interests of the world community.

Evidence obtained directly or indirectly by illegal means
which constitute a serious violation of internationally
protected human rights, violate the provisions of this
Convention, and Rules of this Tribunal shall hold them
inadmissible. '

e. The right to remain silent
Anyone accused of a criminal violation has the right to remain
silent and must be informed of this right.

f. Assistance of counsel

1.

Anyone suspected of a criminal violation has the right to
defend himself and to competent legal assistance of his own
choosing at all stages of the proceedings.

Counsel shall be appointed sua sponte whenever the court
deems necessary and in accordance with the Rules of the
Court enacted pursuant to this Convention.

Appointed counsel shall receive reasonable compensation
from the Tribunal whenever the accused is financially unable
to do so.

Counsel for the accused shall be allowed to be present at all
stages of the proceedings.

Counsel for the accused or the accused shall be provided
with all incriminating evidence available to the prosecution
as well as all exculpatory evidence as soon as possible but no
later than at the conclusion of the investigation or before
adjudication and in reasonable time to prepare the defense.
Anyone detained shall have the right to access and to
communicate in private with his counsel personally and by
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correspondence, subject only to reasonable security measures
decided by a judge of the Court.

g. Arrest and detention

1.
2.

10.

11.

No one shall be subjected to arbitrary arrest or detention.
No one shall be deprived of his liberty except on such
grounds and in accordance with such procedure as
established by this Statute and Rules of the Tribunal and
only on the basis of a determination by the Court.
no one shall be arrested or detained without reasonable
grounds to believe that he committed a criminal violation
within the jurisdiction of the Tribunal.
Anyone arrested or detained shall be promptly brought
before a judge of the Court and shall be informed of the
charges against him; after appearance before such judicial
authority he may be returned to the custody of the arresting
authority but he shall be subject to the jurisdiction of the
Court even when in the custody of a State-Party.
Preliminary or provisional arrest and detention shall take
place only whenever necessary and as much as possible
should be reduced to a minimum of cases and to the
minimum of time.
Preliminary or provisional detention shall not be compulsory
but subject to the determination of the Court and in
accordance with its Rules.
Alternative measures to detention shall be used whenever
possible and include inter alia:

- limitations of freedom of movement, and

- imposition of other restrictions.
No detainee shall be subject to rehabilitative measures prior
to conviction unless he freely consents thereto.
No administrative preventive detention shall be permissible
as part of any criminal proceedings.
Any period of detention prior to conviction shall be credited
toward the fulfillment of the Sanction imposed by the Court.
Anyone who has been the victim of illegal or unjustified
detention shall have the right to compensation. An action for
damages may be brought and damages awarded for
accusations which are vexations or brought in bad faith.
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h. Rights and interests of the victim

The rights and interests of the victim of a crime shall be
protected where appropriate taking into account the United
Nations Declaration on victims of crime.

1. the opportunity to participate in the criminal proceedings;

2. the right to protect his civil interests, and

3. due regard shall be given in formulation of Rules of the
Organs of the Tribunal to the principle of ne bis in idem, but
a seemingly duplicative prosecution shall not be barred
provided that the record in the prior proceeding is taken into
account along with any prior measures in respect of the guilt
of the accused.

2. Arrest and detention shall be in conformity with the Standard
Minimum Rules for Treatment of Prisoners and the Principles on
Freedom from Arbitrary Arrest and Detention of the United
Nations.

3. Maximum flexibility regarding restrictive measures should be
encouraged, including use of such mechanisms as house arrest,
work release and bail, and credit shall be given for any
preconviction restrictions to an accused.

4. The Tribunal shall include all of the above in the formulation of
its Rules of Practice and Procedures which shall be effective upon
promulgation.

5. No proceedings before the Tribunal shall commence prior to the
promulgation of the Rules of Practice and Procedures of the
Court, the Procuracy, and the Secretariat.

Commentary

The Standards of fairness which are to be guaranteed in all pro-
ceedings before the Organs of the Tribunal and which are to be re-
flected in the Rules to be promulgated by the said Organs embodying
those rights are contained in the 1948 Universal Declaration of Human
Rights, the 1966 International Covenant on Civil and Political Rights,
the 1980 Body of Principles on the Protection of Persons from All
Forms of Arbitrary Arrest and Detention, the 1950 European Conven-
tion for the Protection of Human Rights and Fundamental Freedoms,
and the 1969 Inter-American Convention on Human Rights. These
standards are also embodied in the resolutions of the XIIth Interna-
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tional Congress of Penal Law held in Hamburg 1979 whose draft and
explanatory notes are in 49 Revue Internationale.de Droit Penal vol. 3,
1978. These provisions are particularly consonant with the European
Convention for the Protection of Human Rights and Fundamental
Freedoms and Additional Protocols. [See A.-Robertson, Human
Rights in Europe (1977), and D. Poncet, La Protection de I’Accuse par
la Convention Europeenne des Droits de I’'Homme (1977). See also,
e.g., L. Sohn and T. Buergenthal, International Protection of Human
Rights (1973).]
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Chapter 6. Judicial Assistance and Other Foxrms\ of Cooperation

Article XXX. Cooperation between the States-Parties and the Inter-
national Criminal Tribunal

Section 1. Duties of States-Parties

1.1 The States-Parties shall provide the International Criminal Tribu-
nal with all means of legal assistance and cooperation, including,
but not limited to extradition, letters rogatory, service of writs, as-
sistance in securing testimony and evidence, transmittal of records,
transfer of proceedings, and transfer of prisoners.

1.2 The application of 1.1 shall be in accordance with the domestic
legislation of one requested state.

1.3 Where necessary States-Parties shall enact the legislation neces-
sary to implement these provisions.

Comments

Legal assistance includes administrative as well as judicial
assistance.

Section 2. Methods and Procedures

2.1 The methods of judicial assistance and other forms of cooperation
and regulating procedures between the States-Parties and the In-
ternational Criminal Tribunal shall be those methods and proce-
dures provided for in Part III, “Procedural Enforcement Part.”

2.2 The Rules of Practice of the Tribunal shall supplement the provi-
sion of Part III with respect to ministerial matters.

Section 3. Recognition of the Judgments of the International Crimi-
nal Tribunal

3.1 The States-Parties agree to recognize the judgments of the Court
and to execute its provisions. For the purposes of double jeopardy
and evidentiary matters, the International Criminal Tribunal shall
recognize the sanctions of other States in accordance with the pro-
visions of this Convention.

3.2 The Court’s Rules of Practice shall govern the reccgnition of the
judgments of the Court by State-Parties and those of the other
states by the Court.
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Section 4. Transfer of Offenders and Execution of Sentences

4.1 In the event the International Criminal Tribunal does not have
detentional facilities under its direct control, it may request a
State-Party to execute the sentence in accordance with that Party’s
correctional system, and in that case, the Tribunal shall continue to
exercise jurisdiction over the offender, including his transfer to an-
other State or facility.

4.2 In the event the International Criminal Tribunal has placed an of-
fender in its own detention facilities, this person may by agreement
be transferred for detention to his country of origin, subject to the
Tribunal’s jurisdiction.

4.3 The Tribunal’s Rules of Practice shall determine the basis and con-
dition of the transfer of offenders and the execution of sentences.

Commentary

Sections 1 and 2 of this Article refer to the modalities and proce-
dures set forth in Part III, and Section 2 adds the proviso that ministe-
rial matters can be provided for by the Tribunal’s Rules of Practice.

The basis of international enforcement and cooperation derives
from the maxim aut dedere aut judicare from Hugo Grotius, De Jure
Belli ac Pacis (1624). It is now recognized as a general principle of
international law to “prosecute or extradite,” see Bassiouni, “Interna-
tional Extradition and World Public Order,” in Aktuelle Probleme des
Internationalen Strafrechts (1970), pp. 10, 15 (D. Oehler and P.G.
Potz, eds), and it is the conceptual basis of the indirect enforcement
scheme, which international law has relied upon. It is embodied in in-
ternational criminal law conventions. The mechanism by which the in-
direct enforcement scheme operates is that a State obligates itself
under an international convention to include appropriate provisions in
its national laws which would make the internationally proscribed con-
duct a national crime. This approach is found in all international crimi-
nal law conventions establishing such a duty upon its Contracting Par-
ties. See e.g., the Four Geneva Conventions of 12 August 1949, in their
respective Articles 49-50/50-51/129-130/146-147. It is also the case
with respect to all other international criminal law conventions.

The requested party executes in the manner provided for by its law any
letters rogatory relating to criminal matters and addressed to it by the
judicial authorities of the requesting Party for the purpose of procuring
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evidence or transmitting objects, records or documents to be produced
in evidence.

The requested Party shall effect service of writs and records of judicial
decisions that are transmitted to it for this purpose by the requesting
Party. Service may be effected by simple transmission of the writ or
record to the person to be served. Other formalities shall be established
by the Rules of the Court. See the 1959 European Convention on Mu-
tual Assistance in Criminal Matters, and in part on the 1972 Euro-
pean Convention on Transfer of Proceedings in Criminal Matters. See
also Grutzner, “International Judicial Assistance and Cooperation in
Criminal Matters,” in M.C. Bassiouni and V.P. Nanda (zds.), A Trea-
tise on International Criminal Law, vol. 2, pp. 189, 217-218 (1973).
See also Explanatory Report on the European Convention on the
Transfer of Proceedings in Criminal Matters (Council of Europe,
1972); Problems Arising from the Practical Application of the Euro-
pean Convention on Mutual Assistance in Criminal Matters (Council
of Europe, 1971); de Schutter, “International Criminal LLaw in Evolu-
tion: Mutual Assistance in Criminal Matters between the Benelux
Countries,” 14 Neth. Int’l L. Rev. 382 (1967); Grutzner, International
Judicial Assistance and Cooperation in Criminal Matters; and
Markees, ““The Difference in Concept Between Civil and Common Law
Countries as to Judicial Assistance and Cooperation in Criminal Mat-
ters,” in M.C. Bassiouni and V.P. Nanda (eds.), 4 Treatise on Interna-
tional Criminal Law, vol. 2, pp. 171, 189 (1972). See also Grutzner,
Internationales Rechtshilfeverkehr (1967). For the text of these and
other treaties, see M. Pisani and F. Mosconi, Codice Delle Convenzioni
di Estradizione e di Assistenza Giudiziaria in Materia Penale (1979).
See also e.g., 2 M.C. Bassiouni, International Criminal Law (1986).

Section 37is applicable to: (1) sanctions involving the deprivation
of liberty, (2) fines or confiscations, and (3) disqualifications. A State-
Party shall under the conditions provided for in this Convention enforce
a sanction imposed by the Court and vice versa. See the 1970 Euro-
pean Convention on the International Validity of Criminal Judgments.
See also Aspects of International Validity of Criminal Judgments
(Council of Europe, 1968), and Explanatory Report on the European
Convention on the International Validity of Criminal Judgments
(Council of Europe, 1970). See also Harari, McLean ard Silverwood,
“Reciprocal Enforcement of Criminal Judgments,” 45 Revue Internati-
onale de Droit Penal 585 (1974) D. Oehler, “Recognition of Foreign
Penal Judgments and their Enforcement,” in M.C. Bassiouni and V.P.
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Nanda (eds.), A4 Treatise on International Criminal Law, vol. 2, p. 261
(1973); Schearer, “Recognition and Enforcement of Foreign Criminal
Judgments,” 47 Aust. L.J. 585 (1973); D. Oehler, Internationalen
Strafrecht (1973). For the Benelux Convention, see Convention Con-
cerning Customs and Excise,September 5, 1972, Belgium-Luxem-
bourg-The Netherlands, 247 U.N.T.S. 329 (1956). See also K.
Kraelle, Le Benelux Commente, Textes Officiels 147, 209, 306 (1961);
de Schutter, “International Criminal Cooperation: The Benelux Exam-
ple,” in M.C. Bassiouni and V.P. Nanda (eds.), A Treatise on Interna-
tional Criminal Law, vol. 2, p. 261 (1973). The Scandanavian coun-
tries’ arrangement for recognition and enforcement of penal judgments
is reproduced in H. Grutzner, Internationales Rechtshilfeverkehr in
Strafsache, pt. IV (1967). The arrangement between France and cer-
tain African states is reproduced in 52 Rev. Critique de Droit Interna-
tional Prive 863 (1973). See also e.g., 2 M.C. Bassiouni, International
Criminal Law (1986).

Section 3 relies on the concepts embodied in the 1970 European
Convention on the International Validity of Criminal Judgments, and
on the 1964 European Convention on the Supervision of Conditionally
Sentenced or Conditionally Released Offenders. It also relies on the
treaties on the execution of penal sentences between the United States
and Mexico, 5 November 1976, between United States and Canada, 2
March 1977, and between the United States and Bolivia, 10 February
1978, all treaties having entered into force. Furthermore, special reli-
ance was placed on U.S. legislation implementing the above treaties. 18
U.S.C,, sections 4100-4115. See Bassiouni, “Perspectives on the Trans-
fer of Prisoners between the United States and Mexico and the United
States and Canada,” 11 Vanderbilt J. Transnat’l L. 249 (1978); Bas-
siouni, “A Practitioner’s Perspective on Prisoner Transfer,” 4 Nat’l J.
Crim. Defense 127 (1978); Abramovsky and Eagle, “A Critical Evalu-
ation on the Newly-Ratified Mexican-American Transfer of Penal
Sanction Treaty,” 64 Iowa L. Rev. 325 (1979), and Professor Vagt’s
response thereto in the same issue.

A scheme for transfer of offenders can be said to rely in part on the
assumption that a given State will recognize the criminal judgment of
another and of the Court. The manner in which this Article is drafted
makes this assumption. See, in particular, Article 6 of the 1970 Euro-
pean Convention on the International Validity of Criminal Judgments.
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Appendix 1
TO PART B

Establishment of an International Criminal Court
A. OFFICIAL TEXTS

CONVENTION FOR THE PACIFIC SETTLEMENT OF INTERNATIONAL
DiISPUTES

(First Hague, 1, Signed at The Hague, 19 July 1899, 26 Martens
Nouveau Recueil (2d) 720, 32 Stat. 1779, T.S. Nc. 342 (entered
into force 4 September, 1900).

-

[y
.

2. CONVENTION RELATIVE TO THE ESTABLISHMENT OF AN
INTERNATIONAL PRi1ZE COURT
(Second Hague, XII), signed at The Hague, 18 October 1907, 3
Martens Nouveau Recueil (3d) 688 (never entered into force).

3.  TREATY OF PEACE WITH GERMANY (Treaty of Versailles), signed
at Versailles, 28 June 1919, 11 Martens Nouveau Recueil (3d)
323 (entered into force 10 January 1920).

4, CONVENTION FOR THE CREATION OF AN INTERNATIONAL
CrIMINAL COURT, opened for signature at Geneva, 16 November
1927, League of Nations O.J. Spec. in Supp. No. 156 (1938),
League of Nations Doc. C.547 (I).M. 384 (I).1837.v (1938)
(never entered into force).

5. AGREEMENT FOR THE PROSECUTION AND PUNISHMENT OF MAJOR
WAR CRIMINALS OF THE EUROPEAN AXISs (London Agreement),
signed at London, August 1945, 82 U.N.T.S. 279, 59 Stat. 1544,
E.AS. No. 472 (entered into force, 8 August 1945), ANNEX,
CHARTER OF THE INTERNATIONAL MILITARY TRIBUNAL
(Nuremberg).

6. INTERNATIONAL MILITARY TRIBUNAL FOR THE FaAR EAsST
PrOCLAIMED AT TOKYO, 19 January 1946 and amended 26 April
1946, T.ILA.S. No. 1589 (entered into force 19 January 1946),
ANNEX, CHARTER OF THE INTERNATIONAL MILITARY
TRIBUNAL FOR THE FAR EAsT (Tokyo).

7. CoNTROL CoUNCIL LAw No. 10 (Punishment of Persons Guilty
of War Crimes, Crimes Against Peace and Against Humanity),
adopted at Berlin, 20 December 1945, Official Gazette of the
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Control Council for Germany, No. 3, Berlin, 31 January 1946.

8. DRAFT STATUTE FOR AN INTERNATIONAL CRIMINAL COURT
(Annex to the Report of the Committee on International
Criminal Jurisdiction, 31 August 1951), 7 GAOR Supp. 11,
U.N. Doc. A/2136 (1952) at 23.

9. REVISED DRAFT STATUTE FOR AN INTERNATIONAL COURT
(Annex to the Report of the Committee on International
Criminal Jurisdiction, 20 August 1953), 9 GAOR Supp. 12,
U.N. Doc. A/2645 (1954).

10. DRAFT STATUTE FOR THE CREATION OF AN INTERNATIONAL
CRIMINAL JURISDICTION TO IMPLEMENT THE TO IMPLEMENT THE
INTERNATIONAL CONVENTION ON THE SUPPRESSION AND
PUNISHMENT OF THE CRIME OF APARTHEID, 19 January 1980,
U.N. Doc. E/CN.4/1416.

B. UNOFFICIAL TEXTS

1. “REPORT ON THE CREATION OF AN INTERNATIONAL CRIMINAL
JurIsDICTION” by V.V. Pella to the Interparliamentary Union,
XXII Conference, held in Berne and Geneva, 1924, in L’Union
Interparlementaire. Compte Rendu de la XXII Conference tenue
a Berne et a Geneve en 1924, publie par le Bureau
Interparlementaire, 1925; see also, L'Union Interparlementaire.
Compete Rendu de la XXII Conference Tenue a Washington et a
Ottawa en 1925 (1925).

2. “Projet d’une Cour Criminelle Internationale” adopted by the
International Law Association at its 34th Conference in Vienna,
August, 1926, The International Law Association, Report of the
34th Conference, Vienna, August 5-11, 1926) (1927).

3.  Project of the International Association of Penal Law, in Actes
du Premier Congres International de Droit Penal, Bruxelles, 26-
29 June 1926 (1927) and “Projet de Statut pour la Creation
d’une Chambre Criminelle au Sein de la Cour Permanente de
Justice Internationale,” presented by the International
Association of Penal Law to the League of Nations in 1927, 5
Revue Internationale de Droit Penal (1928).

4.  “Constitution et Procedure d’un Tribunal Approprie pour juger
de la Responsabilite des Auteurs des Crimes de Guerre, presente
a la Conference des preliminaires de Paix par la Commission
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des Responsibilites des Auteurs de la Guerre et Sanctions, III,
La Paix de Versailles” (1930).

“PROJECT FOR THE ESTABLISHMENT OF A CONVENTION FOR THE
CREATION OF A UNITED NATIONAL TRIBUNAL FOR WAR
CriMEs,” established by the United Nations War Crimes
Commission, 1944, see United Nations War Crimes Commission
(Wright ed. 1948).

L’Union Interparlementaire. Compte rendu de la XXVII
Conference Tenue a Rome en 1948, (1949).

“DRAFT STATUTE FOR AN INTERNATIONAL CRIMINAL COURT,” in
Stone and R. Woetzel, Toward a Feasible International Criminal
Court (1970).

“DRAFT STATUTE FOR AN INTERNATIONAL CRIMINAL COURT,”
Foundation for the Establishment of an International Criminal
Court (Wingspread Conference, September 1971).

“DRAFT STATUTE FOR AN INTERNATIONAL CRIMINAL COURT,”
Work Paper, Abidjan World Conference on World Peace through
Law, August 26-31, (1973).

“Draft Statute for an International Commission on Criminal
Inquiry and a Draft Statute for an International Criminal
Court,” International Law Association, 60th Conference,
Montreal, August 29-September 4, 1982, in REPORT OF THE
60TH CONFERENCE OF THE INTERNATIONAL LAW ASSOCIATION
(1983).

Instruments on the Codification of Substantive International
Criminal Law

OFFICIAL TEXTS

1954 Draft Code of Offences against the Peace and Security of
Mankind. (9 U.N. 60R Supp. No. 9, UNDOC A/2693).

Draft International Criminal Code, Presented by the AIDP to the
VIth U.N. Congress on Crime Prevention and the Treatment of
Offenders (Caracas, 1980) (U.N. Doc. E/CN.4/NGO 213)
[Updated in M.C. Bassiouni, A DRAFT INTERNATIONAL
CRIMINAL CODE AND DRAFT STATUTE FOR AN INTERNATIONAL
CRIMINAL TRIBUNAL (1987)].
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Committee of Experts on
International Criminal Policy for the Prevention
and Control of Transnational and International

Criminality and For the Establishment of an
International Criminal Court

Dr. Husain M. Al-Baharna

Minister of Legal Affairs State of Baharain
Ministry of Legal Affairs

Manama, Bahrain

Mr. Christopher Amerasinghe, Q.C.
Senior General Counsel
Department of Justice

Toronto, Ontario Canada

Justice Dr. Jaime Giraldo Angel
Supreme Court of Colombia
Bogota, Colombia

Dr. H.J. Bartsch
Secretariat General
Directorate Legal Affairs
Council of Europe
Strasbourg, France

Professor M. Cherif Bassiouni

Professor of Law, DePaul University Faculty
of Law;

President, International Institute of Higher
Studies in Criminal Sciences;

President, International Association of Penal
Law;

Chicago, Hlinois

Professor Christopher L. Blakesley

Professor of Law

Louisiana State University Law Center

School of Law

Baton Rouge, Louisiana

Mr. Robert Boylan

Office of International Affairs
Criminal Division
Department of Justice
Washington, D.C.
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Dr. Hugo Caminos

Assistant Secretary for Legal Affairs
Organization of American States
Washington, D.C.

Assissor Dr. Fernando Carrillo
Presidential Advisor
Bogota, Colombia

.Magistrat Marie-Anne Chapelle

Bureau de Droit Penal International et
European

Direction des Affaires Criminelles

Ministere de la Justice

Paris, France

Ms. Joan Chester
Administrative Attache
Trinidad and Tobago Mission
Geneve, Switzerland

The Honorable Carmelo Conti
Procuratore Generale, Corte d’Appello
Palermo, Italia

The Honorable Dusan Cotic

Vice President, Supreme Court of Yugoslavia

President, UN. Committee on Crime
Prevention and Control

Belgrade, Yugoslavia

Mr. Justice U, Cross

High Commissioner Designate to the United
Kingdom

Trinidad and Tobago High Commission

London, United Kingdom

Professor Said El-Dakkak

Professor of International Law

Head of the Department
International Law

University of Alexandria

Alexandria, Egypt
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Mr. Siba Kumar Das
United Nations Official
Deputy Director, UNICRI
Roma, Italia

Richard C. Dennis, Jr.

Special Agent FBI

Special Assistant, Associate Deputy Director
Investigations

Federal Bureau of Investigation

Department of Justice :

Washington, D.C.

Professor Daniel Derby
Associate Professor of Law
Touro Law School
Huntington, New York

Mrs. Ebukiba Edem Ekpo
Assistant Chief Legal Officer
Federal Ministry of Justice
Marina, Lagos, Nigeria

Mr. Ronald Gainer

Former Deputy Associate Attorney General

Member, UN. Committee on Crime
Prevention and Control

Washington, D.C.

Professor Olga Lucia Gaitan
Universidad de Los Andes
Facultad de Derecho
Bogota, Colombia

Dr. Iskandar Ghattas

President de la Cour D’Appel

Director of the Legislation et Entraide
Judiciare Internationale

Minister of Justice

Cairo, Egypt

Professor Vasily P. Ignatov

Head, Foreign Relations Department

Ministry of the Interior;

Member, UN. Committee on
Prevention and Control

Ministry of the Interior

Moscow, USSR

(Mrs. Natalya Goltsova;
Professor Ignatov)

Crime
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12 3022 Moscow D. 22, USSR

(Mrs. Grenkova Iuni; Interpreter for Professor
Karpetz)

Professor Raimo Lahti
Professor of Criminal Law
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Faculty of Law

Helsinki, Finland

Minister Luigi Augusto Lauriola

Diplomatic Assistant to the
Minister of Justice of Italy

Ministry of Justice

Roma, Italia

- Professor Ferrando Mantovani

Ordinario de Diritto Penale
Universita di Firenze
Facolta de Gurisprudenza
Firenze, Italia

Mr. Peter-Michael Miiller

Chairman, Section on (General Practice’s
Committee on Criminal lLaw

International Bar Association

Munich, Germany

Ambassador W.S. Naimool
Office of the Prime Minister
Port-of-Spain

Republic of Trinidad and Tobago

Professor Ved P. Nanda

Thompson G. Marsh Professor of Law
Director, International Legal Studies Program
University of Denver

College of Law
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The Honorable Ramon de Ja Cruz Ochoa
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Professor Escuela Derecho Universidad de la
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Prime Minister
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Sociale

Paris, France
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Federal Ministry of Justice and Police

Bern, Switzerland

Professor Ronald Smith
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Chicago, Illinois

Mr. Frank Solomon

Senior Counsel .
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An International Criminal Court—An Emerging Idea

John B. Anderson*

The articulation of a need for an International Criminal Court be-
gan perhaps as long ago as the beginning of the nineteenth century. At
this time, during the Congress of Vienna in 1815, discussions were held
among various nation-states concerning the need to punish those en-
gaged in the slave trade. One might push the date back even further by
tracing its origins to the sixteenth century when the ideas of Bodin
were instrumental in creating the modern concept of state sovereignty.
It was Bodin’s construct which in turn led seventeenth century writers
like Huber to assert that the force of all law is territorial. Its extension
beyond the borders of a state, therefore, necessitated a doctrine of in-
ternational comity, a conceptual precursor to modern international re-
lations.* Professor Hessel E. Yntema has pointed out that it was Huber
in his De Jure Civitatis who viewed the problem of conflicts law, “not
in the tradition of the statutists but as an aspect of the law governing
the administration of public affairs.”? Having taken this approach to
private international law, he concluded that it then became relevant to
consider the reciprocal obligations owed by those involved in legal dis-
putes who came from different countries.® This would inevitably involve
a consideration of extra-territorial observance of foreign laws, and it
would become a matter of commercial necessity that nations respect
the obligations imposed upon their citizens by the laws of foreign
States. Their refusal to make this concession would thwart any efforts
to foster necessary forms of actions to ascertain rights and obligations
in matters involving the nationals of two or more states. Laws were
based on a theory of territoriality, and the principle of absolute sover-

,

* Distinguished Visiting Professor of Law at Nova University Center for the
Study of Law. B.A., University of Illinois, 1942, J.D., University of Illinois College of
Law, 1946, LL.M., Harvard Law School, 1949. In 1960 John B. Anderson was elected
U.S. Representative to Congress from the 16th District of Illinois, and served ten con-
secutive terms until 1980 when he ran as an Independent candidate for the Presidency
of the United States receiving approximately 7% of the popular vote. Special thanks to
Larry Magill, J.D. Candidate 1991, for his assistance in the preparation of this article.

1. See generally E. SCOLES & P. Hay, CONFLICT OF Laws § 2.2, at 8-10 (1982).

2. Yntema, The Comity Doctrine, 65 MicH L. Rev. 1, 25 (1966).

3. Id. at 25, 26.
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eignty applied to all subjects within the territory. These would include
all persons who are found within its metes and bounds. Also, as men-
tioned above, even “if not required by treaty or by some other reason
requiring subordination, the reason of the common practice among na-
tions” sometimes requires nations to recognize the laws of another, or
commerce would simply cease.*

Joseph Story, who was to become the first important American
expositor of the basic principles of private international law, lent fur-
ther support to Huber’s comity doctrine in his Commentaries on the
Conflict of Laws, Foreign and Domestic:

The true foundation on which the administration of international
law must rest is that the rules which are to govern are those that
arise from mutual interest and utility, from a sense of inconve-
niences which would result from a contrary doctrine,and from a
spirit of moral necessity to do justice, in order that justice may be
done to us in return.®

Although written well over a century and a half ago, Story’s Com-
mentaries could well be cited for the predicate that a body of interna-
tional law is needed as a means of insuring its observance and execu-
tion in a way that benefits the international community.

As Professor M. Cherif Bassiouni has pointed out in his monumen-
tal compilation and digest,® we have seen a vast proliferation of more
than 300 international instruments, conventions, and agreements, some
of which are sufficiently penal in nature to rise to the level of substan-
tive international criminal law.” However, few if any of these conven-
tions, statutes, and treaties are self-enforcing. Few of them provide for
much more than consultative arrangements.

Thus, the remission of violations to national courts for adjudica-
tion and the infliction of penalties is currently the norm. Although
many of these international treaties and conventions are nominally
under the aegis of the United Nations or one of its specialized agencies,

4, Id. at 26.

5. J. Story, COMMENTARIES ON THE CONFLICT OF LAws, FOREIGN AND
DoMEsTIC

(1841).

6. See generally M.C. BassIOUNI, INTERNATIONAL CRIMES: DiGEST/INDEX OF IN-
TERNATIONAL INSTRUMENTS 1815-1985 (1986).

7. See generally Bassiouni, The Penal Characteristics of Conventional Criminal
Law, 15 Case W. REs. J. INT'L L. 27 (1983).

Published by NSUWorks, 1991

93



Nova Law Review, Vol. 15, Iss. 2 [1991], Art. 14

1991] Anderson 435

powers of enforcement are noticeably lacking. Most proposals to rem-
edy this defect are noteworthy for their extreme generality. For exam-
ple, in a document submitted to the 1988 General Assembly of the
United Nations, the Soviet Union called for a “broad international dia-
logue about ways of insuring comprehensive security in military, politi-
cal, economic, sociological, humanitarian and other fields.”® In calling
for an enhanced role for the United Nations in the solution of global
problems, the Soviet document did make reference to increasing the
authority of the International Court of Justice in the Hague.® However,
the institutional structure which would be required to deal with inter-
national crimes clearly does not exist at present. There simply is not a
world judicial body with jurisdiction extending to cases involving indi-
viduals. Any attempt to amend the jurisdiction of the present Court
would have the extremely undesirable consequences of distracting it
from what should be its main role of attempting to settle those disputes
between nation-states that present a threat to world peace.

An international criminal tribunal with limited subject matter ju-
risdiction would have sufficient matters before it to justify that it exists
independently of the International Court of Justice in the Hague. The
exponential growth of the world drug trade has a clear linkage with
what has come to be called “narco-terrorism.”

Huge illicit profits derived from the illegal sale of drugs have been
used to fund revolutionary activities, and to attempt to further the ac-
complishment of political goals and objectives. This is a further dimen-
sion of the drug trafficking problem which makes it an even greater
matter of international concern. There is, of course, the freestanding
problem of international terrorism which would exist, and indeed is on
the sharp rise, quite independently from the world commerce in drugs.
The taking of hostages as a weapon of choice in virtually every interna-
tional dispute has become commonplace. This international anarchy in
defiance of every civilized norm of conduct between and among nations
has led to a growing recognition that this has become a problem which
is raging beyond control. There is the further recognition that it is one
where, unless individual states are willing to risk war or pay tribute,
there is little in the way of either deterrent or retributive justice availa-

8. U.N. Doc. A/43/629 (1988) (emphasis added). The letter, dated September
29, was from Deputy head of the Delegation of the Union of Soviet Socijalist Republics
to the 43d session of the General Assembly and was addressed to the Secretary-
General.

9. Id.
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ble as a remedy. The problem, in short, is only destined to become
worse.

Counterbalancing this gloomy, if not utterly grim, prognosis has
been the fortuity of a complete transformation of East-West relations.
From the time that Stalin consolidated his vice-like grip over the
U.S.S.R. at the end of the 1920’s until Mikhail Gorbachev’s accession
to power in March of 1985, law was simply a tool of the state both in a
domestic and international sense. Although there was a facade of a le-
gal regime, “despite its Western Structure, the entire purpose of the
civil law was to harness the energies of the Soviet citizen in service to
the policies of the party.”*° In the arena of world affairs, the spoken
promissory commitment of the Soviet Union to the rule of law masked
its determination to maintain the correlation of forces in 2 manner that
would preserve and expand the Soviet empire. Although a signatory to
many of the treaties and conventions of the post-war period cited in
Professor Bassiouni’s compilation,'! the Soviet Union evinced no desire
to have Soviet law supplanted by an international code administered
and implemented by an international tribunal. -

There has been a change in Soviet attitude since the term “Per-
estroika” was added to the lexicons of the world. In his address to the
General Assembly of the United Nations in New York orn December 7,
1988, General Secretary Gorbachev said:

Our ideal is a world community of States with political systems
and foreign policies based on law. This could be achieved with the
help of an accord within the framework of the UN on a uniform
understanding of the principles and norms of international law;
their codification with new conditions taken into consideration; and
the elaboration of legislation for new areas of cooperaticn.*?

From this comment, coupled with the domestic reforms that President
Gorbachev has introduced and his willingness to accept the clear loss of
the Soviet empire which was sealed on the third of October, 1990 with
German reunification, it seems clear that the auguries for a new world
order which will witness, if not universal, nevertheless vastly increased
international cooperation undergirded by a regime based on the rule of

10. Thornburgh, The Soviet Union and the Rule of Law, 69 OREIGN AFF. 17
(Spring 1990).

11. M.C. BASSIOUNI, supra note 6.

12. U.N. Doc. A/43/PV.72 (1988) (address at the United Nations before the
General Assembly in New York).
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law are, for the moment at least, bright.

This is not to imply that the dimensions of the foregoing problems
just discussed are only latitudinal. In the areas of narco-terrorism and
the drug trade, in particular, there is a very troublesome and difficult
North-South dimension as well. However, the clearly predictable end of
the Cold War has for a number of reasons created a more beneficent
climate in world opinion for international cooperation on problems and
in areas which were given short shrift when nations were preeminently
preoccupied with an East-West military threat to world peace and
security.

Although supranationalism is not yet ready to supplant a more
Hobbesian view of world affairs, there is a far readier disposition to
acknowledge the growing political and economic interdependence of the
global village as well as the commonality of our social problems in such
areas as the physical, socio-economic, and cultural environment. As
bloc political approaches hopefully disintegrate on both sides of the
East-West relationship, hopefully the North-South dimension of world
problems will also come under the influence of a multilateralism which,

as mentioned above, needs to be extended particularly to such problem -

areas as narco-terrorism and drug trafficking. In other words, when the
two superpowers - and the alliances which they have previously led -
undergo the dramatic transformation which began in 1989 and is still
continuing, it is not too much to hope and believe that the rest of the
world will also take note.

Even Iraq’s aberrant behavior under the dictatorial leadership of
Saddam Hussein has certainly not detracted from the vastly changed
attitudes of world powers toward cooperation on a broader range of
problems heretofore defined exclusively in nationalistic terms. Indeed,
the converse may well be the final result. The adoption, at the time this
article was being prepared, of no less than thirteen United Nations
Resolutions calling for the imposition of economic sanctions of the most
comprehensive sort and their implementation is activity unparalleled in
the forty-five year history of the organization. It is not irrationally opti-
mistic to express both the hope and belief that this represents one of
the most significant turning points in history since nation-states came
into existence. It does not take a Kierkegaardian “leap of faith™ to pos-
tulate that this can be an extremely far-reaching precedent for taking
joint action. It is not unlikely that simply the experience of so many
nations working together (not only the fifteen members of the UN Se-
curity Council, but others as well in the more than score of nations who
are cooperating militarily in the Persian Gulf region) can lay the foun-
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dation for international cooperation in quite different areas of mutual
concern. The consultative procedures, rule-making, and general cooper-
ation being employed in this instance can help develop institutional ca-
pabilities for the detailed work that must necessarily precede the draft-
ing, and ultimate passage, of a statute for an international criminal
court.

However, any outlining of a rosy scenario must be tempered with
the realization that the tradition and the temptation to deal with these
problems unilaterally has not yet been subdued. Witness our own ac-
tions against Colonel Qaddafi in Libya and General Noriega in Pan-
ama as two of the most conspicuous examples. One of these cases in-
volved terrorism, while the other was allegedly based on both
international drug smuggling and money laundering, and incidents di-
rectly involving the safety and well-being of American citizens in the
Canal Zone. These are the very types of offenses which are envisioned
as important subjects of jurisdiction for an international court. Unques-
tionably, these are examples of the most difficult types of cases, i.e.,
those cdses involving a dispute which is in part, and perhaps even in
large part, political and the party being charged with the commission
of offenses is a national leader. Under some theory that the greater
offense includes the lesser, there obviously could be a wish and a desire
to pursue the political agenda through direct, unilateral intervention as
the more expeditious route. However, a powerful case can be made that
yielding to the desire for quick satisfaction for transgressions against
national honor will create as many problems as it solves. Surely it is not
difficult for the so-called Great Powers to see that their lack of consis-
tency in following the rule of law when punishing international crimes,
however defined, will only make more difficult the task of inducing the
cooperation among the more than 165 nations of the world which is
needed to deal effectively with transnational offenses.

Borders are becoming increasingly porous. In Eastern Europe it
was the opening of borders which facilitated a flood of refugees and
would-be emigres which in turn brought down governments. Clearly, it
was the opening of the Hungarian border to East Germany in 1989 and
the opening of West German embassies in Warsaw and Prague to East
German nationals which were among the important factors that led to
the downfall of the German Democratic Republic. By analogy, the ease
with which borders can be crossed can also contribute to the collapse of
any effort to contain the effects of criminal law violations to a single
state. Reports of Italian Mafia taking up residence in certain South
American countries to assist in running laboratories and developing
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trade channels for the export and sale of unrefined coca paste to coun-
tries which refine and resell the drug is an example of how thoroughly
internationalized drug trafficking has become.

The effects in the fields of drug trafficking and terrorism clearly
have consequences which are oblivious to national borders. The drugs
which are landed in the Ports of Marseilles and Rotterdam are destined
for the channels of commerce all over the Western hemisphere. Turn-
ing to the field of international terrorism, similarly, the plotting of the
terrorist action that resulted in the mid-air explosion of an airliner over
Lockerbie, Scotland took place in some other country. Those who con-
spire to influence political judgments around the globe through the
pressure of terrorism are heedless of national boundaries. A proper re-
sponse to situations like those described above fairly cries out for action
by a world community acting through institutions specifically created
and chartered for the purpose of effectuating a credible response.

There are, of course, extensive political considerations involved in
the creation of an international criminal court. At the most fundamen-
tal level, the argument can be made that such a court is unnecessary.
The United States Congress has already demonstrated the capacity and
will to deal by specific statute with such matters as terrorism and the
taking of hostages which would provide a significant share of the sub-
ject matter jurisdiction that would be confided to an international
court. The most recent such act was the Omnibus Diplomatic Security
and Anti-terrorist Act of 1986.*® In this Act, Congress expanded
United States extraterritorial jurisdiction to foreign nationals who com-
mitted acts of international terrorism which caused injury to United
States citizens.*

The expansion of extraterritorial jurisdiction was premised on the
use of the passive personality principle and the universal theory as ba-
ses for United States Courts exercising jurisdiction. The passive person-
ality principle can be defined as allowing a state the right to claim
jurisdiction over the defendant in a criminal case because he has com-
mitted an offense harmful to a national of the state asserting the juris-
diction. The Restatement (Third) of the Foreign Relations Law of the

13. Pub. L. No. 99-399 § 1202, 100 Stat. 853, 896-97 (codified at 18 U.S.C. §
2331) (1986).

14. 18 U.S.C. § 2331 includes within the meaning of “terrorist acts:” (a) homi-
cide, (b) attempt or conspiracy with respect to homicide and, (c) other conduct. The
section provides that section (c) applies to acts of physical violence with the intent or
result of causing serious bodily injury to a United States national.
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United States incorporates this jurisdictional basis by establishing ju-
risdiction over “conduct outside . . . [United States] territory that has
or is inténded to have substantial effect within its territory . . . . 8

The Restatement (Third) also recognizes the somewhat less con-
troversial universal theory as a basis for extraterritorial jurisdiction.®
Of great relevance here is an observation by the district court in Attor-
ney General of Israel v. Eichmann*” The district court expressed its
view that: “[I]n the absence of an International Court the international
law is in need of the judicial and legislative authorities of every coun-
try, to give effect to its penal injunctions and to bring criminals to trial.
The authority and jurisdiction to try cases under international law are
universal.”*®

In general terms, the universal theory extends jurisdiction to cover
a variety of different offenses conceived to be so heinous that they give
a state jurisdiction over an offender if apprehended within its territory
or otherwise coming under its control, regardless of any other connect-
ing factor with its judicial system.'® The potential misuse of this juris-
dictional theory is at the foundation of its weakness as a viable long-
term alternative to the existence of an international criminal court. It is
not difficult to imagine American citizens subjected to the jurisdiction
of foreign venues for allegedly committing offenses in the United States
which violated the law of a country with whom the United States en-
joyed less than cordial relations, although such conduct was not pro-
scribed by domestic law.

There has been a reluctance in the past to embracz the universal
theory which includes within its ambit crimes regarded as so heinous
that all mankind would classify them as outside all conceivable norms
of civilized behavior. It has been suggested that there is a substantial
clue to the difficulty of broadening the list of crimes which would be

15. RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAwW OF THE UNITED
StATES § 402(1)(c) (1987) [hereinafter RESTATEMENT (THIRD)].

16. Id. at § 404. “Universal Jurisdiction to Define and Punish Certain Offenses:”
“A state has jurisdiction to define and prescribe punishment for certain offenses . . . of
universal concern, such as piracy, slave trade, attacks on or hijacking of aircraft, geno-
cide, war crimes, and perhaps certain acts of terrorism, even where none of the bases of
jurisdiction indicated in section 402 is present.”

17. 36 I.L.R. 18 (Isr. Dist. Ct.-Jerusalem 1961), af’d, 36 L.L.R. 277 (Isr. Sup.
Ct. 1962), excerpts reprinted in 56 Am. J. INT’'L L. 805.

18. Id. at 26.

19. The Draft Convention on Research in International Law of’ the Harvard Law
School, Jurisdiction with Respect to Crime, 29 AM. J. INT'L L. 435, 467 (Supp. 1935).
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included under the universal theory of jurisdiction by looking to the
Restatement (Third).?° The Restatement (Third) lists only the follow-
ing offenses as coming within the scope of United States universal ju-
risdiction: piracy, slave trading, attacks on or hijacking of aircraft, ge-
nocide, and war crimes.?! Thus, it has been asserted that this shows the
inherent difficulty that would be involved in broadening the list through
international negotiations and an agreement to include additional of-
fenses within the presently accepted definition of the universal theory.??

However, I do not find that argument altogether persuasive. Al-
though it is true that at the time this opinion was offered there was
only one international agreement that dealt specifically with terrorism
to which the United States was a party. Along with twelve Latin
American nations, the United States had adopted the Convention to
Prevent and Punish the Acts of Terrorism taking the Form of Crimes
Against Persons and Related Extortion that are of International Signif-
icance.?® However, the growth of the threat of terrorism, not just to the
United States but to nations in virtually every quarter of the world, has
increased exponentially in the almost two decades that have passed
since that treaty was adopted. In the current situation in the Persian
Gulf, a fear of terrorist reprisals has been one shared in common by the
broad grouping of nations who have joined in the coalition of opposition
to Saddam Hussein’s invasion and occupation of Kuwait. Voices have
been heard not just from the United States, but from other quarters as
well, suggesting that Saddam Hussein, the Iraqi leader, should be held
personally responsible and accountable for acts of terrorism that may
occur.?*

The question of a precise legal definition of terrorism admittedly

20. See generally Note, Extraterritorial Jurisdiction Over Acts of Terrorism
Committed Abroad: Omnibus Diplomatic Security an Antiterrorism Act of 1986, 72
CornELL L. Rev. 599 (1987) [hereinafter Extraterritorial Jurisdiction].

21. RESTATEMENT (THIRD), supra note 15, at § 404.

22. Extraterritorial Jurisdiction, supra note 20, at 602,

23. O.AS. Doc. AG/doc.88, reprinted in 27 US.T. 3949, T.LA.S. No. 8413
(Feb. 2, 1971). The 12 Latin American countries to join the United States in the Con-
vention were Columbia, Costa Rica, Dominican Republic, El Salvador, Honduras, Ja-
maica, Mexico, Nicaragua, Panama, Trinidad and Tobago, Uruguay, and Venezuela
(Chile voted against the Convention while Bolivia and Peru abstained).

. 24. Balz, President Warns Iraq of War Crimes Trials; Bush Calls Invader’s
Acts ‘Hitler Revisited’, Wash. Post, Oct. 16, 1990, at A.19. The article reported that
British Prime Minister Margaret Thatcher had joined President Bush in his belief that
Saddam Hussein should face war crimes charges for the taking of civilian hostages.
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remains a difficult one. However, the chastening experiences that many
nations have undergone through suffering the tremendous consequences
of terrorist attacks have presumably sharpened their definitional skills.
It seems difficult, in light of that history of events, to accept the verdict
of some commentators that simply because a universally acceptable
definition has not previously been formulated, it is an impossible task. I
concur in the conclusion reached by Professor Kenneth C. Randall.?®
After studying the jurisdictional provisions of the varicus hijacking,
terrorism, apartheid, and torture conventions adopted in the modern,
and particularly the post-war era, he concludes they should be inter-
preted together with other developments in the general field of interna-
tional criminal law and the ergo omnes and jus cogens doctrines.?®
They comprise the synergy for an emerging world legal order capable
of defining the jurisdictional terms and bases for prosecuting a variety
of extraterritorial offenses.

From this same perspective, it makes equally questionable the pes-
simistic assertion that “[a]lthough many nations condemn terrorism,
never will a significant number of states reach such a consensus on a
satisfactory definition of the term.”?” Recent events in other areas of
the criminal law with international aspects lend genuine credence to
the notion that the time is right politically both within the United
States and in many other nations whose cooperation would be vitally
necessary, for the creation of an international criminal court.

On November 11, 1990, a new international agreement, the
United Nations Convention Against Illicit Traffic in Narcotic Drugs
and Psychotropic Substances, became effective.*® It has already been
accepted as binding by the United States and twenty-six other nations,
and sixty-two additional nations as well as the Europecan Economic
Community have given strong indications that they too will accept the
Convention.?® Thus, virtually two-thirds of the world’s rations will be
treaty partners in the battle against drug traffickers. The new United

25. Randall, Universal Jurisdiction Under International Law, 66 Tex. L. REv.
785, 832 (1988).

26. Id.

21. Extraterritorial Jurisdiction, supra note 20, at 612 n.6; see also Blakesley,
A Conceptual Framework for Extradition and Jurisdiction over Extraterritorial
Crimes, 1984 Utal L. REv. 685, 717 (1984).

28. United Nations: Convention Against Illicit Traffic in Narcotic Drugs and
Psychotropic Substances, opened for signature Dec. 28, 1988, 28 LL.M. 493 (1989)
[hereinafter Convention Against Illicit Traffic].

29. Id.
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Nations Convention has some truly extraordinary provisions, some of
which are heightened forms of cooperation previously existing only on
an informal basis. Some, like the provision to allow shipments of drugs
to pass into and through countries as though unnoticed and undetected
simply to allow police agencies to trace the shipments to their consign-
ees for apprehension, are new in international law.3® Other significant
provisions exemplify the new spirit of international comity in the area
of drug trafficking. The Convention provides that all signatory nations
share and exchange criminal evidence, extradite those suspected of
drug trafficking, and generally co-operate to eliminate so-called “safe
havens.”®* Nations that are signatories are pledged to adopt laws that
will permit seizure and forfeiture of drug traffickers’ records and as-
sets.®? There are guarantees of the monitoring of chemicals and addi-
tives which are potential constituent elements of any controlled sub-
stance.®® Additionally, international carriers will be subject to
surveillance and inspection on a cooperative basis among the signato-
ries to the Convention.® Certainly, it is not a great leap into the un-
known by the nations acceding to the terms of this convention to agree
that international judicial enforcement by a tribunal created for that
purpose in the war against drug trafficking is a step that is logical and
necessary.

There is another category or subhead of jurisdiction which could
be exercised by a new international criminal court involving crimes
which result in the degradation and spoliation of the environment.
Again, recent history clearly underrates that there is a surge of interest
in protecting what Grotius once called the “common heritage of all
mankind.” He was speaking of the world’s oceans. Today we refer to it
in far broader terms as the biosphere or the environment of the world’s
global village. In November of 1990, the signatories to the London
Dumping Convention,®® adopted twenty years ago by nations including

30. See generally id. at art. 11.

31. See generally id. at arts. 6-7.

32, Id. at art. 5, § 2 (“Each party shall also adopt such measures as may be
necessary to . . . identify, trace, and freeze or seize proceeds, property, instrumentali-
ties . . . for the purpose of eventual confiscation.”).

33. See generally Convention Against Illicit Traffic, supra note 28, at art. 12
(“Substances Frequently Used in the Ilicit Manufacture of Narcotic Drugs or Psycho-
tropic Substances”).

34. Id. at art. 9, § 1(b).

35. Convention on the Prevention of Marine Pollution by Dumping of Wastes
and Other Matter, opened for signature Dec. 29, 1972, 26 U.S.T. 2403, T.I.A.S. No.
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the United States, Great Britain, Germany, France, the Soviet Union,
Japan, and most of the industrialized nations of the world, took a fur-
ther enormous step forward in international environmental cooperation.
In an action binding on all signatories, the dumping of industrial waste
at sea is scheduled to be progressively phased out, resuliing in a total
ban by 1995.%¢ Delegates to the conference which resulted in the ban
also recommended the creation of a “global mechanism for controlling
.land-based pollution of the sea.”®? It does not seem either wildly fu-
turistic or unreasonably optimistic to see this action and the recommen-
dation for future action as encompassing the distinct possibility that the
enforcement mechanism for these new treaty obligations could poten-
tially be an international criminal court which could put teeth into this
ambitious environmental protection program by imposing sanctions
where needed.

From a political perspective, the inclusion within the jurisdiction
of an international criminal court of matters involving terrorism, drug
trafficking, and environmental protection make that idea highly salient
to some of the most pressing concerns today in a wide band of nations.
Their international components are clearly demonstrable. Obviously,
there will be concerns about possible intrusion on national sovereign-
ties. However, from the cases discussed above it would seem that the
post World War II period has witnessed a growing belief in the United
States that the traditional jurisdictional bases of territoriality and na-
tionality must be expanded to accommodate and acknowledge the
growing political and economic interdependence of the world. With the
very recent evidence of the resurgence and dynamism of the United
Nations because of its resolute posture in the midst of the crisis in the
Persian Gulf comes further substantiation of a political mood in the
world which sees institution building as a necessary corollary to the
emergence of new areas for international cooperation. -In addition,

.surely a powerful impetus for this mood, at least on a regional basis, is
evidenced by the decisions being made by the European Economic
Community. There the ideas of supranationality have found expression
mainly in the field of economic cooperation. However, as that proceeds
apace with the goals of “Europe - 1992” (the almost total dismantling
of trade barriers), it should induce cooperation on a broader plane in
such areas as would be embodied within the jurisdiction of an interna-

8165.
36. Id.
37. N.Y. Times, Nov. 3, 1990, § 1 at 7.
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tional criminal court.

It will be necessary to be careful to qualify the extension of juris-
diction under any of the three subheads that have been suggested, ter-
rorism, drug trafficking, and environmental protection, to serious and
well-defined offenses. In United States v. Yunis,*® Judge Parker ac-
knowledged that with respect to asserting jurisdiction on the basis of
the passive personality principle, many international legal scholars
agree only that it is the most controversial of the five sources of juris-
diction.®® The fear quite obviously is that under the guise of protecting
its nationals while they are abroad, the passive personality principle
could lead to a kind of judicial imperialism which would invite indefi-
nite criminal liability for a nation’s citizens, while they are in foreign
states, for actions taken elsewhere which were unknown to them as ille-
gal. However, Judge Parker concluded that the authors of the Restate-
ment (Revised) of the Foreign Relations Law of the United States*°
had, in fact, withdrawn from their original stance on the issue of the
passive personality.** The authors of the Restatement (Third) accepted
the idea that “perpetrators of crimes unanimously condemned by mem-
bers of the international community, should be aware of the illegalities
of their actions.”*? Therefore, qualified application of the doctrine to
serious and universally condemned crimes will not raise the specter of
unlimited and unexpected criminal liability.*?

The Yunis** case involved violation of both the Hostage Taking
Act*® and the Aircraft Piracy Act.*® These acts are obvious examples
of clearly defined and “serious and universally condemned crimes.” In
contrast to this case, there obviously are offenses which, although they
violate internationally recognized values of the world community, are

38. 681 F. Supp. 896 (D.D.C. 1988).

39. Id. at 901. In his opinion, Judge Parker does, however, go on to assert that
the international community recognizes its legitimacy: “Most accept that ‘the extrater-
ritorial reach of a law premised upon the . . . principle would not be in doubt as a
matter of international law.” ” Id. (quoting Paust, Federal Jurisdiction over Extraterri-
torial Acts of Terrorism and Nonimmunity for Foreign Violators of International Law
under the FSIA and the Act of State Doctrine, 23 VA, J. INT'L L. 191, 203 (1983)).

40. RESTATEMENT (REVISED) OF FOREIGN RELATIONS LAwW OF THE UNITED
StATES (Tentative Draft No. 6 1985) [hereinafter RESTATEMENT (REVISED)].

41, Yunis, 681 F. Supp. at 902.

42. RESTATEMENT (REVISED), supra note 40, at § 402, comment g.

43. Yunis, 681 F. Supp. at 902.

44. Id.

45. 18 US.C. § 1203 (1984).

46. 18 U.S.C. § 32 (1984).
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far less easily defined. Professor M. Cherif Bassiouni in his report sub-
mitted to the Eighth United Nations Congress on the Prevention of
Crime and the Treatment of Offenders*’ concedes the difficulty of the
problem. He singles out as an example the efforts by the United Na-
tions since 1947 to develop a Code of Offenses Against the Peace and
Security of Mankind, an effort which he suggests has faltered because
of a lack of clear perception of what constitutes an international
crime.*® Obviously, an International Court of Criminal Justice would
not have its more limited jurisdiction sweep so broadly. Nevertheless,
the problem of definition of cognizable offenses will be present.

One suggestion is that initially it seek to define offenses and ac-
cordingly subject individual defendants to its jurisdiction on the basis
of crimes which are most generally recognized and spelled out in
broadly comparable language under the national legislation of the sig-
natory powers. This principle might be extended, particularly in an
area like environmental protection, to include offenses which can be
clearly and substantively derived from obligations which all signatory
powers have undertaken under treaties and conventions dealing with
the general subject matter. With the passage of time, the accumulation
of experience, and the acceptance of the validity of the idea of an inter-
national court, surely other ideas will emerge for the refinement and
clarification of its jurisdiction and how and under what circumstances
it should attach to individual citizens and foreign natiornals of the sig-
natory powers.

In its inception, a willingness on the part of the newly formed and
created court to recognize concurrent jurisdiction would seem wise. Al-
though acceptance of that principle might seem to carry with it the
danger of slowing its growth, some deference to preexisting national
courts who are willing to undertake to hear cases would seem pruden-
tial. Indeed, I foresee, and this has been borne out in some of the re-
cent comments made by leaders of small states where their judicial sys-
tems have been literally under siege by a powerful drug cartel,*® that it

47. A Comprehensive Strategic Approach on International Cooperation for the
Prevention, Control and Suppression of International and Transnational Criminality,
Including the Establishment of an International Court, A/Conf. 144 NGO ISISC, July
31, 1990.

48, Id. at 5-6. .

49, In an address to the United Nations on QOctober 9, 1990, the Prime Minister
of Trinidad and Tobago, A.N.R. Robinson called for the establishment of an interna-
tional criminal court to deal with drug traffickers and extremists who can destabilize
small emerging democracies like those in the Caribbean and Latin America.
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would initially be the small states who would most welcome the judicial
resources that would be provided by an international criminal court. As
the court developed its expertise and usefulness to the international
community, this would hopefully attract not only the attention, but also
the participatory interest and involvement of larger states as well.

CONCLUSION

On October 28, with the strong backing of Senator Arlen Specter
of Pennsylvania, the United States Congress passed into law a bill in
support of an international criminal court.®® The law declares that “the
United States should explore the need for the establishment of an inter-
national criminal court on a universal or regional basis to assist the
international community in dealing more effectively with criminal acts
defined in international conventions . . . . “®* The law insures execu-
tive action by mandating that the President report to Congress by Oc-
tober 1, 1991, “the results of his efforts in regard to the establishment
of an International Criminal Court” and that “[t]he Judicial Confer-
ence of the United States . . . report to the Congress by October 1,
1991, on the feasibility of and the relationship to, the Federal judiciary
of an International Criminal Court.”®® What this law represents is the
recognition by Congress that efforts by the United States to act unilat-
erally in an attempt to punish crimes of international scope lack both
efficacy and legifimacy. Congress has joined the growing number of
voices in the international community who have come to the realization
that an international criminal court is an institution whose time has
come: an institution which has become both necessary and feasible in
light of the current climate of international cooperation on matters of
great global importance.

50. H.R. 5114, 101st Cong., 2d sess. § 599(e) (1990). The bill was Foreign Op-
erations, Export Financing, And Related Appropriations Act of 1991 (1990). It was
initially approved by the Senate on October 19, 1990, and was read into the record by
Senator Specter. See 136 CoNG. REC. S16, 216 (daily ed. Oct. 19, 1990) (statement of
Senator Specter).

51. H.R. 5114, supra note 50, at § (b)(1).

52. Id. at § (¢, (d).
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The Torture Convention and The Reception of
International Criminal Law within the United States

David P. Stewart*

The unanimous adoption of the Convention Against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment by the
United Nations General Assembly in 1984 reflected continuing interna-
tional concern over the use of torture as an instrument of state policy
and practice in many parts of the world.* Modelled in both form and
substance after several earlier multilateral conventions directed against
terrorist acts,? the Convention is aimed at elimination of torture by es-
tablishing an effective international regime for the criminal prosecution
of torturers. While the Convention is certainly not the first interna-
tional instrument to criminalize acts violating internationally recog-

* Assistant Legal Adviser for Human Rights and Refugees, U.S. Department of
State. Mr. Stewart was involved in the Executive Branch’s efforts to obtain the Sen-
ate’s advice and consent to ratification of the Torture Convention. However, the views
expressed are those of the author and do not necessarily represent the position of the
Department of State or the U.S. Government.

1. The Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, G.A. Res. 39/46, 39 U.N. GAOR Supp. (No. 51) at 197,
U.N. Doc. A/RES/39/708 (1984), reprinted in 23 INT'L LEGAL MATERIALS 1027
(1984), entered into force June 26, 1987. For the negotiating history of the Convention,
see J. H. BURGERS AND H. DANELIUS, THE UNITED NATIONS CONVENTION AGAINST
TORTURE: A HANDBOOK (1988); see also N. RODLEY, THE TREATMENT OF PRISONERS
UNDER INTERNATIONAL Law (1987).

2. See, e.g., Convention for the Suppression of Unlawful Seizure of Aircraft
(“Hijacking™), done at The Hague, December 16, 1970, 22 US.T. 1641, T.I.A.S. No.
7192; Convention for the Suppression of Unlawful Acts against the Safety of Civil
Aviation (“Sabotage™), done at Montreal, September 23, 1971, 24 US.T. 565,
T.ILA.S. No. 7570; Convention on the Prevention and Punishment of Crimes Against
Internationally Protected Persons, Including Diplomatic Agents (“Protection of Diplo-
mats”), done at New York, Dec. 14, 1973, 28 US.T. 1975, T.I.A.S. 8532; and the
International Convention against the Taking of Hostages (“Hostages™), done at New
York, Dec. 17, 1979, —_ US.T. ___, TI.AS. ___, reprinted in 18 INT'L LEGAL
MATERIALS 1456-63 (1979). The United States is party to all of these conventions, as
well as the Inter-American Convention to Prevent and Punish Acts of Terrorism Tak-
ing the Form of Crimes Against Persons and Related Extortion that are of Interna-
tional Significance, done at Washington, February 2, 1971, 27 US.T. 3949, T.LA.S.
8413.
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nized human rights, it is one of the most specific and coraprehensive.®

Now that the Senate has given its advice and consent to ratifica-
tion, the United States is poised to become party to the Torture Con-
vention.* While strongly supportive of other recent efforts to adopt in-
ternational criminal regimes®, the United States has historically had
great difficulty in adhering to so-called human rights treaties. Indeed,
the Torture Convention is only the second such treaty recently to re-
ceive advice and consent (the other was the Genocide Convention, rati-

3. It is not the only multilateral convention specifically addressed to the problem
of torture. Within the OAS, a parallel Inter-American Convention to Prevent and Pun-
ish Torture was adopted in 1985 by the OAS General Assembly. See 25 INT'L LEGAL
MATERIALS 519 (1986). The 1987 European Convention for the Prevention of Torture
and Inhuman or Degrading Treatment or Punishment, Eur.T.S. No. 126, reprinted in
27 INT'L LEGAL MATERIALS 1152 (1988), entered into force Feb. 1, 1989, supplements
the European Convention for the Protection of Human Rights and Fundamental Free-
doms by establishing a committee of experts to conduct on-site visits to places of deten-
tion within States Party and to make recommendations thereon. A similar approach is
taken by the proposed Optional Protocol to the Torture Convention, the second draft of
which is currently before the U.N. Commission on Human Rights. See generally Cas-
sese, A New Approach to Human Rights: the European Convention for the Prevention
of Torture, 83 AM. J. INT’L L. 128 (1989).

4. A joint resolution of Congress had endorsed United States participation in the
negotiation of the Convention. See Pub. L. 98-447, 98 Stat. 1721 (1984). The Conven-
tion was signed by the United States on Aprii 18, 1988 and submitted to the Senate by
President Reagan on May 20, 1988. See President’s Message to Congress Transmitting
the Convention Against Torture and Other Treatment or Punishment, 24 WEEKLY
CoMmp. PrEs. Doc. 642-643 (May 20, 1988) [hereinafter the President’s Transmittal].
Following a public hearing, and extensive consultations with the Executive Branch as
well as interested groups in the private sector, the Senate Foreign Relations Committee
reported favorably on the Convention. See Convention Against Torture and other
Cruel, Inhuman or Degrading Treatment or Punishment: Hearing Before the Senate
Foreign Relations Committee, 101st Cong., 2d Sess. (1990) [hereinafter Committee
Hearing]; Report of the Committee on Foreign Relations, S. Exgc. Rep. No. 30, 101st
Cong., 2d Sess. 1 (1990) [hereinafter SENATE EXec. REP. No. 30]. The Senate gave its
advice and consent to ratification on October 27, 1990. See 136 Cong. Rec. S17486-92
(daily ed., Oct. 27, 1990). The United States will not deposit its instrument of ratifica-
tion until after the Congress has adopted necessary implementing legislation. See Ap-
pendix A to SENATE Exec. Rep. No. 30.

5. See, e.g., the United Nations Convention Against Illicit Traffic in Narcotic
Drugs and Psychotropic Substances, U.N. Doc. E/CONF/82/15 Rev. 1, adopted by
consensus Dec. 19, 1988, reprinted in 28 INT'L LEGAL MATERIALS 493 (1989). The
United States instrument of ratification was deposited with the U.N. on Feb. 20, 1990.
See generally Stewart, Internationalizing the War on Drugs: The U.N. Convention
Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, 18 DEN. J.
InT’L L. AND PoOL’Y 387 (1990).
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fication of which took some forty years).® Some of the reasons for this
longstanding reticence were re-examined during the Senate’s considera-
tion of the Torture Convention and are reflected, to a greater or lesser
extent, in the package of provisos on which the Senate conditioned its
advice and consent.”

This article briefly reviews the most important provisions of the
Torture Convention and examines the various reservations, declarations
and understandings contained in the Senate’s resolution of advice and
consent.® The conditions that the United States intends to impose on its

6. The Convention on the Prevention and Punishment of the Crime of Genocide,
done at Paris, Dec. 9, 1948, UST —, TLAS. —, 78 UN.TS. 277
(1951), was initially submitted to the Senate in 1949 and received advice and consent
only in 1986. See 132 Conec. ReC. S1355-1381 (daily ed., Feb. 19, 1986), and the
Genocide Convention Implementation Act of 1987, Pub. L. No. 100-606, 102 Stat.
3045 (1988) (codified at 18 U.S.C. §§1091-1093). The United States is also party to
several earlier multilateral human rights freaties concerning slavery, the political rights
of women, and refugees. Five human rights treaties submitted to the Senate during the
Carter Administration remain pending. See generally Lillich, The United States Con-
stitution and International Human Rights Law, 3 Harv. Hum. R1s. Y.B. 53 (1990).

7. The Senate had before it an initial package of reservations, declarations and
understandings proposed by the Reagan Administration when it submitted the Conven-
tion for advice and consent. See Summary and Analysis of the Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, contained
in the President’s Transmittal, supra note 4, at 1-18. The Reagan proposals were criti-
cized on a number of grounds, and in consequence a revised package was formulated
by the Bush Administration, which the Senate Foreign Relations Committee accepted
with some modifications. See Committee Hearing, supra note 4; SENATE EXEC. REP.
No. 30, supra note 4, at Appendix A. Only minor modifications were made on the floor
by the full Senate. See 136 CONG. REC. 817486 et seq. (daily ed., Oct. 27, 1990). For
a critique of the Bush Administration proposals, see The Convention Against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment, 42 THE REC. OF
THE AsSOC. OF THE BAR OF THE CitYy OF NEw YORK 235 (1987).

8. The “package” finally adopted by the Senate includes two reservations, five
understandings, two declarations and a “proviso”. See 136 CoNG. REC. S17486-92
(daily ed. Oct. 27, 1990). For present purposes, only the final versions of these condi-
tions, as contained in the resolution of advice and consent to ratification (which is ap-
pended to this Article), are discussed.

As a matter of international law, a reservation is required when a state party pur-
ports to exclude or modify the substantive legal effect of an international agreement in
its application to that state. See Vienna Convention on the Law of Treaties, May 23,
1969, Art 2 § 1(d), 1155 U.N.T.S. 331; RESTATEMENT (THIRD) OF THE FOREIGN RE-
LATIONS LAW OF THE UNITED STATES §313 (1986)(““A state may enter a reservation to
a multilateral international agreement . . .”). It is the substantive effect of a proviso,
not its label, which is controlling. In United States practice, a reservation is distin-
quished from a statement of understanding, which is binding domestically but not in-
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adherence to the Convention illustrate some of the current limitations
of the international system in establishing effective criminal sanctions
on a global basis. These conditions also demonstrate the problems of
reception or incorporation which international criminal law can en-
counter at the domestic level.

I. BACKGROUND

The prohibition against torture is hardly a new development in in-
ternational law. Indeed, it has been recognized so often and so widely
that most scholars and practitioners consider it a principle of custom-
ary international law binding on all states.® Persistent non-compliance
with the prohibition, however, led the United Nations General Assem-
bly to adopt, in 1975, a comprehensive Declaration defining and elabo-
rating the substantive prohibition.l® Subsequently, in 1977, the General
Assembly called upon the U.N. Commission on Human Rights to draft
a multilateral convention incorporating the principles se¢t forth in the
Declaration.”* The Commission completed its work in 1984, and the
General Assembly adopted the Convention by consensus on Human

ternationally. See RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE
UnNiTeD STATES §314. The terms “declaration” and “proviso” encompass conditions
which may be legally or politically relevant or important but which do not modify
substantive legal obligations under either domestic or international law.

9. See, e.g., RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW ‘OF THE
UniTep STATES §702; Ackerman, Torture and Other Forms of Cruel and Unusual
Punishment in International Law, 11 VAND. J. oF INT’L L. 653 (1978). The prohibition
is found, inter alia, in art. 5 of the Universal Declaration of Human Rights (1948); art.
7 of the International Covenant on Civil and Political Rights (1966), Dec. 19, 1966;
art. 3 of the European Convention for the Protection of Human Rights and Fundamen-
tal Freedoms (1950); art. 5(2) of the American Convention on Human Rights (1969);
and art. 5 of the African Charter on Human and Peoples’ Rights {1981). Torture is
also prohibited by the humanitarian law applicable to armed conflicts (see the four
Geneva Conventions of 1949 on the protections of victims of war, including the Addi-
tional Protocols of 1977). Even the U.S. Senate considered the Convention to represent
a codification of customary international law. See SENATE Exec. Rep. No. 30 supra
note 4, at 3. Within the European human rights system, several cases have examined
the issue of which acts constitute torture. See Ireland v. United Kingdom, 2 Eur.
H.R.R. 25 (ser. A) (1978); Greek Case, 12 Y.B.Eur.Conv.Hum.Rts. (1969); cf. Tyrer
v. United Kingdom, 2 Eur. H.R.R. 1 (ser. A)(1978).

10. Declaration on the Protection of All Persons from Being Subjected to Tor-
ture and Other Cruel, Inhuman or Degrading Treatment or Punishment, G.A. Res.
30/3452, 30 U.N. GAOR Supp. (No. 34) 91, U.N. Doc. A/10034 (1975).

"11. U.N. Res. 32/62 (Dec. 8, 1977).
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Rights Day, December 10, 1984. It entered into force on June 26,
1987; as of the end of 1990, a total of 52 states had become Party
through ratification or accession, and 21 others (including the United
States) had signed but not yet ratified the Convention.

The significance of the Torture Convention lies less in its restate-
ment of the well-established prohibition against torture than in its crea-
tion of interlocking law enforcement obligations among States Party to
take steps to bring alleged offenders to justice. The Convention can be
considered, in this respect, primarily as a law enforcement rather than
human rights treaty— although it also contains important preventive
and remedial provisions. Its principal application by States Party will
presumably be through prosecutions and other governmental law en-
forcement measures as opposed to invocation as a cause of action in
civil suits. Most of the problems it posed with respect to U.S. ratifica-
tion turned on the manner in which the Convention affected law en-
forcement interests. '

II. Provisions

The central provisions of the Convention require each State Party:
1) to prevent acts of torture in any territory under its jurisdiction; 2) to
ensure that such acts—including attempts and complicity — are crimi-
nal offenses under its domestic law; and 3) to cooperate with all other
States Party to ensure that alleged torturers will be criminally prose-
cuted, by relying on so-called “universal jurisdiction” and the duty to
extradite or prosecute alleged torturers.

The Convention defines torture to include any act by which severe
mental or physical pain or suffering is intentionally inflicted upon a
person by or at the instigation of or with the consent or acquiesence of
a public official or other person acting in an official capacity.’? States

12. Art. 1(1) states:

For the purposes of this Convention, the term “torture” means any act by
which severe pain or suffering, whether physical or mental, is intentionally
inflicted on a person for such purposes as obtaining from him or a third
person information or a confession, punishing him for an act he or a third
person has committed or is suspected of having committed, or intimidating
or coercing him or a third person, or for any reason based on discrimina-
tion of any kind, when such pain or suffering is inflicted by or at the insti-
gation of or with the consent or acquiescence of a public official or other
person acting in an official capacity. It does not include pain or suffering
arising only from, inherent in or incidental to lawful sanctions.
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Party are obliged both to prevent all acts meeting that definition and to
make them-a crime under their domestic laws punishable by appropri-
ately severe penalties.’® Each State Party must establish jurisdiction
over offenses committed in any territory under its jurisdiction (and on
board its registered ships or aircraft) or by its nationals, and may, if
that State considers it appropriate, do so with respect to acts of torture
against its nationals wherever those offenses occur.!*

Torture is made an extraditable offense in all existing and future
extradition treaties between States Party, and each State Party is
obliged, under the aut dedere aut judicare principle, to submit the case
for prosecution if it does not extradite an alleged offender found within
its jurisdiction, regardless of where the offense was committed, who
committed the offense, or the individual against whom the offense was
committed.'® States Party must also provide each other with the great-
est measure of assistance in connection with such proceedings.'®

In an effort to prevent as well as punish torture, the Convention
requires States Party to take various educational and remedial steps to
strengthen their domestic legal regimes, including providing the means
for compensation and rehabilitation of victims.!” Notably, Article 16
calls upon each State Party to undertake to prevent “other forms of
cruel, inhuman or degrading treatment or punishment not amounting
to torture” as that term is defined in the Convention, inter alia through
many of the same educational and remedial measures. Finally, borrow-
ing from other human rights treaties, the Convention establishes a

13. Art. 2(1), 4(1) and (2). Attempts to commit torture, as well as complicity
and participation, must also be prohibited. The Convention does not require enactment
of a specific offense of torture corresponding to the definition in art. 1, only that all acts
falling within that definition must be criminal offenses under domestic law. It does
specifically provide, however, that neither exceptional circumstances, such as a state of
war or political instability, nor an order from a superior, may be involed as a justifica-
tion of torture. Art. 2(2) and (3). These latter provisions are strongly suggestive that
the Convention was intended to apply in times of war as well as pezce. Interestingly,
the Convention does not make torture a crime under international law or even specify
that it is “an international criminal activity,” as is the case, for example, with respect
to illicit narcotics trafficking under the new U.N. Convention.

14. Art. 5(1).

15. Art. 7 and 8. Art. 5(2) provides the so-called “universal jurisdiction” to sub-
mit the case for prosecution, whether or not any of the other grounds of jurisdiction
exist, when an alleged offender is present in a State Party and that State does not
extradite him to a State having jurisdiction under Art. 5(1).

16. Art. 9.

17. Art. 10-14,
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Committee Against Torture to monitor and enforce compliance with its
provisions, on the basis of reports from States Party, its own inquiries,
and consideration of complaints that other States Party or individuals
submit.'®

III. CoONDITIONS TO RATIFICATION
A. Definition of Torture

A central purpose of the Convention is to establish, as a matter of
treaty obligation, a standard, uniform definition of torture to be applied
by each State Party as a matter of its domestic criminal law.*® It does
so not by describing the particular acts or practices which are pro-
scribed but rather by articulating the criteria to be applied in determin-
ing whether a given act amounts to torture as opposed to a lesser form
of cruel, inhuman or degrading treatment or punishment.?® Thus, ac-
cording to Article 1, “torture” includes any act by which severe mental
or physical pain or suffering is intentionally inflicted for purposes of
punishment, coercion, intimidation or discrimination, by or at the insti-
gation or with the consent or acquiescence of a public official or other
person acting in an official capacity, excluding lawful sanctions.?*

By stressing the extreme nature of torture, by requiring both spe-
cific intent and specified motives, and by limiting the context to one
involving improper use of governmental authority, this definition de-
scribes a relatively limited set of circumstances likely to be illegal
under most, if not all, domestic legal systems. Without question, any
such act would be criminal under existing federal or state law in the
United States. Precisely because the Convention contemplates criminal
prosecutions, however, there was concern within the Executive Branch
to ensure that the treaty definition satisfied United States Constitu-
tional standards of clarity and precision. This was particularly true
with respect to the inclusion of mental pain and suffering, which was
critical to ensure that the Convention’s protections extended to the psy-
chological effects of such methods as mock executions, sensory depriva-
tion, use of drugs, and confinement to psychiatric hospitals, but which
some thought fell short of constitutionally required precision.??

18. Arts. 17-24.

19. See SENATE Exec. REp. No. 30, supra, note 4, at 13.
20. See id.

21. Art. 1(1), supra note 12.

22. Committee Hearing, supra note 4, at 17.
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Accordingly, U.S. ratification will be conditioned on an under-
standing that, to constitute torture, an act must be specifically intended
to inflict severe physical or mental pain or suffering, and that mental
pain or suffering refers to prolonged mental harm caused by or result-
ing from one of four specified circumstances:

—the intentional or threatened infliction of severe physical pain or
suffering;

—the actual or threatened administration or application of mind
altering substances or other procedures calculated to disrupt pro-
foundly the senses or the personality;

—the threat of imminent death; or

—the threat that any person will be subjected to any of the
foregoing.?®

For similar reasons of clarity and specificity, United States adher-
ence will be conditioned on several related understandings relevant to
the definition of torture. In particular, it will be noted that the term
“acquiescence,” as used in Article 1, requires that the public official,
prior to the activity constituting torture, have awareness of such activ-
ity and thereafter breach his or her legal responsibility to intervene to
prevent such activity;>* the definition of torture is intended to apply
only to acts directed against persons in the offender’s custody or physi-
cal control;?® and, noncompliance with applicable legal procedural stan-
dards—for example, a failure to provide a Miranda warning which
might result in the inadmissibility of a subsequent staternent under the
exclusionary rule—does not per se constitute torture.?®

23. SENATE Exec. Rep. No. 30, supra note 4, at 17.

24. See also the Appendix to this article, infra p. ——. at II(1)(d) [hereinafter
Appendix]. .

25. See Appendix at II(1)(b). This is consistent with the inteat of the Conven-
tion to protect the rights of individuals subjected to any form of detention or imprison-
ment: “The history of the Declaration and the Convention make it clear that the vic-
tims must be understood to be persons who are deprived of their liberty or who are at
least under the factual power or control of the person inflicting the pain or suffering.”
J.H. BURGERS AND H. DANELIUS, supra note 1, at 120-121. Thus the use of armed
force for military or police purposes would not by itself constitute torture.

26. See Appendix at II(1)(e). Art. 15 provides that statements which have been
made as a result of torture shall not be invoked as evidence in any proceedings, “except
against a person accused of torture as evidence that the statement was made.”
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B. Lawful Sanctions Exception

The negotiators of the Convention agreed that the proper applica-
tion of penal sanctions by the State does not constitute torture. Accord-
ingly, the final sentence of Article 1 (1) states that the definition does
not include “pain or suffering arising only from, inherent in or inciden-
tal to lawful sanctions.” They were unable, however, further to define
the content of this exception or to agree on whether the lawfulness of
the sanctions in question should be determined by reference to domestic
or international law.2” Because the exception clearly contemplates sanc-
tions which are, at the least, considered lawful under the relevant do-
mestic law, it was considered necessary to supplement the treaty defini-
tion by specifying that the exception means, for the U.S., actions that
United States law authorizes. However, it was also recognized that per-
mitting the “lawfulness™ of sanctions to be assessed solely by reference
to domestic law could create a loophole in the definition by which the
exception could swallow the rule.

Accordingly, United States ratification will include an understand-
ing to the effect that “sanctions” includes judicially-imposed sanctions
and other enforcement actions authorized by United States law or by
judicial interpretation of such law, while at the same time expressly
noting that a State Party to the Convention could not, through its do-
mestic sanctions, defeat the object and purpose of the Convention to
prohibit torture.?® Thus, a sanction which amounted to torture could
not be justified merely on the grounds that it was authorized by domes-
tic law.

C. Non-Refoulement

An important protection to potential victims of torture is contained
in Article 3, which provides that no State Party shall expel, return
(“refouler™) or extradite a person to another State where substantial
grounds exist for believing that he or she would be in danger of being
subjected to torture. The Convention does not, however, specify what
constitutes ‘“substantial grounds,” leaving that issue to domestic law

27. The original draft text of the Convention limited the exception to sanctions
consistent with the U.N. Standard Minimum Rules for the Treatment of Prisoners,
adopted by the First U.N. Congress on the Prevention of Crime and the Treatment of
Offenders (1955), approved by ECOSOC Res. 663C(XXIV) (1957). See JH.
BURGERS AND H. DANELIUS, supra n. 1, at 121.

28. See Appendix at 1I(1)(c).
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and requiring only that in making the determination, the competent
authorities take into account all relevant circumstances including,
where applicable, the existence in the State concerned of a consistent
pattern of gross, flagrant or mass violations of human rights.?® A ques-
tion to be resolved, therefore, was the standard to be applied under
United States law for determining “substantial grounds.” ’

Under the Refugee Act of 1980, an individual may not normally
be expelled or returned from the United States if his life or freedom
would be threatened on account of “race, religion, nationality, member-
ship in a particular social group, or political opinion . . . . 3® The
United States Supreme Court has interpreted this mandatory “with-
holding of deportation” provision to apply when the threat of persecu-
tion is more likely than not.** By comparison, the Court has applied a
somewhat less rigorous burden of proof in the context c¢f eligibility for
a discretionary grant of asylum, requiring only a “well-founded fear of
persecution” in order to meet the statutory standard.s?

In light of these statutory interpretations by the Court, and be-
cause adherence to the Convention would require (rather than permit)
non-refoulement, the former, more stringent standard was considered
the appropriate referent as a matter of domestic law. Accordingly, the
Senate adopted an understanding interpreting the non-refoulement pro-
vision in Article 3 to mean “if it is more likely than not™ that the indi-
vidual in question would be tortured.®®

D. Private Remedies for Victims

Article 14 provides that each State Party must accord the victim
of torture both a legal right to redress and an enforceable right to fair
and adequate compensation “including the means for as full rehabilita-

29. See Appendix, I1(2).

30. Pub. L. No. 96-212, §203(e), 94 Stat.102, [codified at 8 U.S.C. § 1253(h)(1)
(1980)]. This provision implemented the non-refoulement obligations of Art. 33 § 1 of
the Convention Relating to the Status of Refugees, opened for signarure July 28, 1951,
189 U.N.T.S. 137, which the United States undertook when it became party to the
Protocol Relating to the Status of Refugees, Jan. 31, 1967, 19 U.S.T. 6223, T.L.A.S.
No. 6577.

31. INS v. Stevic, 467 U.S. 407 (1984)(interpreting § 243(h) of the Immigration
and Nationality Act of 1952, as amended, 8 U.S.C. § 1253(h) (1989).

32. See INS v. Cardoza-Fonseca, 480 U.S. 421 (1987) (interpreting § 208 of the
Immigration and Nationality Act, as amended, 8 U.S.C. § 1158 (1989)).

33. See Appendix at 1I(2).
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tion as possible.” In the event of the victim’s death as a result of tor-
ture, his (or her) dependents are entitled to compensation.

As finally agreed by the negotiators, this provision was expressly
limited to acts of torture committed in any territory under the State
Party’s jurisdiction.®* Inexplicably, this limitation was evidently deleted
by mistake in the final document, although the negotiating history sup-
ports the restrictive reading. Accordingly, the United States will clarify
its view of the issue by conditioning ratification on an understanding
interpreting Article 14 to require a State Party to provide a private
right of action for damages only for acts of torture committed in terri-
tory under the jurisdiction of that State Party.’®

In rejecting extraterritorial civil jurisdiction over acts of torture,
the Convention reflects a narrower view than some courts have been
prepared to adopt with respect to existing United States law. Under the
Alien Tort Claim Act of 1790,%¢ United States District Courts are
given jurisdiction over civil actions by aliens “for a tort only, commit-
ted against the law of nations.” Several cases have found this statute to
apply, at least in principle, to alleged acts of torture committed entirely
outside U.S. jurisdiction by non-U.S. persons; in one, actual as well as
punitive damages were in fact awarded against a former Paraguayan
official alleged to have tortured the plaintiff’s brother to death in
Paraguay.®”

Recent efforts to codify the extraterritorial reach of the civil juris-
diction of United States courts over acts of torture, through adoption of
the proposed Torture Victims Protection Act, have been opposed by the
Executive Branch as inconsistent with the approach that the Torture
Convention has taken, and as legally unwarranted and potentially prob-

34. See Appendix at II(3).

35, See id.

36. 28 U.S.C. § 1350 (1988).

37. Filartiga v. Pena-Irala, 630 F.2d 876 (2d. Cir. 1980), on remand 577 F.
Supp. 860 (E.D.N.Y. 1984). But see Tel-Oren v. Libyan Arab Republic, 517 F. Supp.
542 (D.D.C. 1981), aff’d 726 F.2d 774 (D.C. Cir. 1984), cert. denied 470 U.S. 1003
(1985); Rodriquez-Fernandez v. Wilkinson, 505 F. Supp. 787 (D. Kan. 1980), aff'd

654 F.2d 1382 (10th Cir. 1981). See generally RESTATEMENT (THIRD) OF THE FOR-
EIGN RELATIONS LAw OF THE UNITED STATES § § 702 and 703 (“A state violates
international law if, as a matter of state policy, it practices, encourages, or condones:
.« . (d) torture or other cruel, inhuman, or degrading treatment or punishment.”)(“An
individual victim of a violation of a human rights agreement may pursue any remedy
provided by that agreement or by other applicable international agreements.”). For a
recent case holding nonjusticiable claims based inter alia on extraterritorial torture, see
Linder v. Calero Portocarrero, 747 F. Supp. 1452 (S.D. Fla. 1990).
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lematic in practice.®® The proposed Act would effectively open U.S.
courts to cases having no nexus whatsoever to the United States, essen-
tially providing the civil analogue to “universal jurisdiction” in the in-
ternational criminal field. Absent a treaty providing for such jurisdic-
tion, there would seem to be little justification for such overreaching.

IV. CoNSTITUTIONAL CONSIDERATIONS

Some commentators have perceived several issues that the Con-
vention presented as creating potentially difficult problems concerning
the relationship between a treaty — which according to Article VI of
the Constitution is the law of the land — and the Constitution itself.

A. Cruel, Inhuman or Degrading Treatment or Punishment

As indicated above, Article 16 obligates States Party to undertake
to prevent—but not to prohibit or criminalize—other acts of cruel, in-
human or degrading treatment or punishment not amounting to torture
as defined in Article 1, “when such acts are committed by or at the
instigation of or with the consent or acquiesence of a public official or
other person acting in an official capacity.” In particular, the same
steps must be taken in this regard under Articles 10-13 as are required
with respect to torture itself: training of law enforcement personnel;
review of interrogation techniques and detention rules and practices;
investigation of violations by State authorities; and ensuring the right
to bring a complaint for investigation.

Arguably, the scope of Article 16 exceeds existing United States
law. Certainly, the phrase “cruel, inhuman or degrading treatment or
punishment” as interpreted in other contexts®® varies from the closely
analogous prohibitions under various amendments to the United States
Constitution. Because it is unclear how the Convention’s terms will be

38. This was the position taken by the Departments of State and Justice at the
June 22, 1990 hearing before the Subcommittee on Immigration and Refugee Affairs
of the Senate Judiciary Committee (no published transcript) concerning two bills intro-
duced in the 1st session of the 101st Congress, namely, H.R. 1662 (introduced April 4,
1989 by Congressman Gus Yatron (D. PA.) and others) and S.1629 (introduced Sept.
14, 1989 by Senator Arlen Spector (R. PA.)).

39. See, e.g., X v. Federal Republic of Germany, (No. 6594/74) 11 Eur.
Comm’n H.R. 16 (1977). Corporal punishment, for example, is lawful under the
United States Constitution, unlawful under the analogous provisions of the European
Convention.
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interpreted, it was considered necessary to condition United States rati-
fication of the Convention on a formal reservation to the effect that the
United States considers itself bound by the obligation under Article 16
only insofar as the term “cruel, inhuman or degrading treatment or
punishment” means the cruel, unusual and inhumane treatment or
punishment prohibited by the fifth, eighth and/or fourteenth amend-
ments to the Constitution.*°

B. Death Penalty

As noted at the hearing before the Senate Foreign Relations Com-
mittee on the Torture Convention, the death penalty does not violate
international law nor does international law require the abolition of the
death penalty.* Many, perhaps even most, countries in the world today
provide for capital punishment for some offenses under their domestic
laws, and none of the major international human rights instruments
prohibits the death penalty.

The Torture Convention itself does not address the death penalty.
Nonetheless, some concern was expressed that its ratification could,
notwithstanding the “lawful sanctions” exception, provide an additional
legal basis on which to oppose the imposition of capital punishment in
U.S. courts. In part, this concern was motivated by the recent decision
of the European Court of Human Rights in Soering v. United King-
dom,** which held that extradition of a West German national from
the United Kingdom to the United States to stand trial on capital mur-
der charges, for which the penalty could be execution, would violate the
European Convention’s prohibition against “cruel and inhumane pun-

40. See Appendix at I(1). Initially a proposed understanding addressed this po-
tential conflict, but since the intended legal effect was in fact to restrict, rather than
simply to interpret, the legal obligation which the United States was prepared to accept
under Article 16, a formal reservation was considered more appropriate. See SENATE
Exzc. Rep. No. 30, supra note 4, at Appendix A. ]

41. Committee Hearing, supra note 4, at 10-11 (statement of Abraham D.
Sofaer, Legal Adviser, Department of State). Various international conventions — for
example, the European Convention for the Protection of Human Rights and Funda-
mental Freedoms and the International Covenant on Civil and Political Rights — do
contain provisions limiting application of the death penalty, and some, such as the 6th
Optional Protocol to the European Convention, prohibit its use entirely. These obliga-
tions apply only to states that have affirmatively accepted them through ratification or
accession.

42, Soering v. United Kingdom, 161 Eur. Ct. H.R. 4 (ser. A) (1989), reprinted
in 28 1L.M. 1063 (1989).
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ishment.” Interestingly, that decision did not turn on a finding that ap-
plication of the death penalty itself would violate the European Con-
vention, much less international law. Rather, the Court held that,
because the United States legal system permitted extensive appeals in
capital cases, the accused, if convicted, would face the prospect of
spending many years on death row, never knowing whether his sentence
would be carried out, overturned or commuted.*® Given his youth at the
time of the crime, the Court considered this “death row syndrome”
prospectively violative of the accused’s human rights.**

The Administration proposed — and the Senate endorsed — an
understanding reflecting its view that international law does not pro-
hibit the death penalty in order to allay any doubt about the position of
the United States in respect of the capital punishment issue. In addi-
tion, to clarify the United States’ position on the application of the
death penalty in international law, the Senate consented to the ratifica-
tion of the Convention on the condition that the Convention neither
restricts nor prohibits the United States from applying the death pen-
alty consistent with the protections of the fifth, eighth, and fourteenth
amendments of the United States Constitution, including any constitu-
tional period of confinement prior to the imposition of the death
penalty.*®

C. The “Sovereignty” Proviso

When the Senate gave its advice and consent to ratification of the
Genocide Convention, it did so subject to the following reservation,
which was included in the United States instrument of ratification:

That nothing in the [Genocide] Convention requires or authorizes
legislation or other action by the United States of America prohib-
ited by the Constitution of the United States as interpreted by the
United States.*®

This reservation reflected the view, shared by those who believe
that Senator Bricker was historically and legally correct in proposing

43. Id. at 44-45.

44, Id.

45. See Appendix at II{4).

46. See REPORT OF THE SENATE COMMITTEE ON FOREIGN RILATIONS ON THE
GeNoOCIDE CONVENTION, S. Exec. Rep. No. 2 at 19 (1985); 132 ConG. REC. S1377
(daily ed., Feb. 19, 1986).
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his amendment to the Constitution,*” that an explicit statement of the
primacy of the Constitution over an arguably or possibly inconsistent
treaty is necessary to avoid any possibility that ratification of the sus-
pect treaty could in some fashion bind the United States to take actions
that the Constitution prohibited. i
When consideration was given to the Torture Convention, neither
the Administration nor a majority of the Senate Foreign Relations
Committee shared this view. As indicated in the Committee’s report,
the Convention does not textually and could not, as a matter of domes-
tic law, require the United States to take any legislative or other ac-
tions that the Constitution prohibited.*® In Reid v. Covert*® the Su-
preme Court stated that it had “regularly and uniformly recognized the
supremacy of the Constitution over a treaty.” This principle is ac-
knowledged as definitive.5® Even if an inconsistency did exist between
the Constitution and the Convention, a constitutional reservation by the
Senate would thus add nothing in the way of constitutional protec-
tion.5* Such a reservation could, however, raise questions among other
States Party to the Convention as to the extent of United States obliga-

47. For a useful recent account of the debate, see D. TANANBAUM, THE BRICKER
AMENDMENT CONTROVERSY: A TEST OF EISENHOWER'’S POLITICAL LEADERSHIP (1988).
As initially proposed, the so-called Bricker amendment, S.J. Res. 102, 82nd Cong. 1st
Sess., 197 CoNG. REc. 11344 (1951), would have repealed the second paragraph of
Article VI of the Constitution and precluded, inter alia, treaties respecting or abridging
rights and freedoms of United States citizens recognized by the United States Consti-
tution. Subsequent versions, including the one finally voted on and defeated, provided
that a provision of a treaty or other international agreement which conflicts with the
Constitution shall not be of any force and effect. The “sovereignty” reservation to the
Genocide Convention is a variant on this theme.

48, SeNATE ExEc. Rep. No. 30, supra note 4, at 4,

49, 354 US. 1, 17 (1957).

50. See, e.g., RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE
UniTep STATES § 302(2): “No provision of an [international] agreement may contra-
vene any of the prohibitions or limitations of the Constitution applicable to the exercise
of authority by the United States;” see also id. at Comment (b): “The view, once held,
that treaties are not subject to constitutional restraints is now definitively rejected.
Treaties and other irternational agreements are subject to the prohibitions of the Bill
of Rights and other restraints on federal power. . . .”

51. However, such a reservation could be unseitling at the international level,
since it could raise questions as to the exact nature of the treaty obligations undertaken
by the United States pursuant to the Convention. For other States Parties unfamiliar
with the United States Constitution and its interpretation by United States courts, it
would be difficult, if not impossible, to assess the precise effect of the “proviso” or
“reservation” on the legal undertakings of the United States under the Convention.
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tions under the Convention and, much more damaging, lead others to
invoke their own Constitutions to limit compliance with the Conven-
tion’s central provisions, including the prohibition against torture and
the obligation to extradite or prosecute torturers.®?

Nonetheless, when the Convention reached the floor of the Senate,
Senator Jesse Helms of North Carolina expressed continued concern
over the necessity of clarifying and preserving the supremacy of the
Constitution over any inconsistent treaty provision. He stressed, how-
ever, in particular, the importance of doing so with respect to “interna-
tional criminal law treaties” under which the United States accepts an
obligation to conform its domestic law to international standards, be-
cause of the potential harm that could be done to the safeguards guar-
anteed in the Bill of Rights.®® For this reason, he noted, the Senate had
attached so-called “sovereignty” reservations not only to the Genocide
Convention, but also to subsequently considered Mutual Legal Assis-
tance Treaties (“MLAT’s™) and to the Vienna Illicit Trafficking Con-
vention, eight times in all.™

Others — for example, Senator Daniel Patrick Moynihan — con-
sidered the “sovereignty” reservation to have been a raistake, noting
that it could be read as a matter of international law to render uncer-
tain the extent of obligations that the United States had undertaken
pursuant to the Convention.®® Unlike a narrowly drawn reservation to a
specific article or clearly identified undertaking, the “sovereignty” res-
ervation broadly purports to condition every provision of the treaty on
the entire corpus of evolving United States constitutional jurisprudence.
Not only are other nations then left to question the meaning and reach
of United States adherence to the Convention, but some could also be
drawn to attempt to condition their undertakings on their own domestic
constitutional law. Such a development would clearly undermine the
uniformity and universality which lie at the heart of a multilateral ap-
proach to the elimination of torture.®®

52. See, e.g., SENATE EXEC. REP. 30, supra note 4, at 5.
53. See 136 CoNG. REC. S17487-89 (daily ed., Oct. 27, 1990).
. 54, 136 ConG. Rec. S17489 (daily ed., Oct. 27, 1990).

55. Indeed, some twelve countries have made just such an objection to the com-
parable condition imposed on U.S. ratification of the Genocide Convention, and others
have indicated their intention to oppose a similar reservation if taken with respect to
the Torture Convention. Four of the six states involved with recent MLAT’s have ex-
pressed strong concerns and/or take reciprocal reservations. See SENATE EXEC. REP.
No. 30, supra note 4, at 4-5.

56. See 136 CoNG. Rec. S17489-90 (daily ed., Oct. 27, 199C).
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To avoid these pitfalls, while at the same time recognizing the pri-
macy of the Constitution as a matter of domestic law, the Senate
agreed to include in its resolution of advice and consent a statement —
which is neither a reservation nor an understanding to the Convention,
and which need not be included in the instrument of ratification — that
“[t]he President of the United States shall not deposit the instrument
of ratification until such time as he has notified all present and prospec-
tive ratifying party to this Convention that nothing in this Convention
requires or authorizes legislation, or other action, by the United States .
prohibited by the Constitution of the United States as interpreted by
the United States.”®?

D. Federal-State Provision

Many provisions of the Convention impose obligations that neces-
sarily implicate State and local governments in addition to the Federal
government. For example, the central undertakings to criminalize tor-
ture and to take effective legislative, administrative, judicial or other
measures to prevent acts of torture apply throughout the territory
under the jurisdiction of each State Party®® and thus apply at the State
and local levels.®® With respect to a few provisions requiring specific
prophylactic and preventive measures, the question arose over the ex-
tent of the Federal government’s undertaking to ensure that State and

57. See Appendix at IV; 136 Cong. Rec. S17488 (daily ed., Oct. 27, 1990). In
proposing this formula, Senator Clairborne Pell (D. R.L.), Chairman of the Senate For-
eign Relations Committee, noted in particular that because it is not a reservation, other
countries cannot invoke it on a reciprocal basis to limit or eliminate their obligations to
comply with the Convention, and the President can comply with the proviso simply by
notifying all countries of the U.S. position.

58. Art. 2 and 4.

59. As indicated in the Reagan Administration transmittal, any act of torture in
the United States, including acts constituting attempts or conspiracy to torture, would
unquestionably violate criminal statutes under existing state and/or federal law. When
such acts are subject to state jurisdiction, the offense would likely be a common crime,
such as assault or murder. In some circumstances, the nature of the activity or the
persons involved could also give rise to a federal offense, such as interstate kidnapping
or hostage-taking under such statutes as 18 U.S.C. § § 112, 114, 115, 878, 1201 and
1203. Acts subject to federal jurisdiction would violate statutory provisions against as-
sault, maiming, murder, manslaughter, attempt to commit murder or manslaughter,
and rape. See, e.g., 18 US.C. § § 113, 114, 1111, 1112, 1113 and 2241-2245 (1988).
In addition, federal law defines two “constitutional crimes” under 18 US.C. § § 241
and 242 that would likely be relevant to any situation covered by the Convention.
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local governments comply. In particular, attention was focused on Arti-
cles 10-14, which require States Party to:

—ensure that education and information regarding the prohi-
bition against torture are fully included in the training of persons
involved in the custody, interrogation or treatment of persons ar-
rested, detained or imprisoned;®°

—keep under systematic review its interrogation rules, instruc-
tions, methods and practices for the custody and treatment of per-
sons arrested, detained or imprisoned;®

—conduct prompt and impartial investigations of allegations
of acts of torture within their territories;%?

—provide individuals the right to bring complaints of torture
and to have such cases promptly and impartially examined;®® and
to

—provide victims of torture with enforceable rights of redress,
compensation and rehabilitation.®

Under Article 16, States Party assume similar obligations with respect -
to the prevention of cruel, inhuman or degrading treatment or punish-
ment not amounting to torture, except that the Convention does not
require provision of rights of redress or compensation.

In view of the division of authority between Federal, State and
local governments in the United States, and considering the largely de-
centralized distribution of police and related authorities at all levels, it
was considered necessary to clarify, primarily for the benefit of the in-
ternational community, that the Convention would not te implemented
solely by the Federal government or by Federal law. This clarification
was particularly necessary in respect to those preventive measures
which would in the first instance fall to State and local governments.
The object is not to limit or modify United States obligations under the
Convention but rather to indicate that implementation of those obliga-
tions will necessarily take place with respect to the Federal system.®®

60. Art. 10(1). This provision covers law enforcement personnel (civil and mili-
tary), medical personnel, public officials and others.

61. Art. 11.

62. Art. 12.

63. Art. 13. States are also obliged to take steps to ensure that the complainant
and witnesses are protected against all ill-treatment or intimidation as a consequence of
the complaint or any evidence given.

64. Art. 14.

65. The provision is thus to be distinguished from a traditional “federal-state

https://nsuworks.nova.edu/nlr/vol15/iss2/14 124



et al.: Nova Law Review Full Issue

1991] Stewart 467

For this purpose, the United States instrument of ratification will in-
clude the statement, characterized as an understanding, that “this Con-
vention shall be implemented by the United States to the extent that it
exercises legislative and judicial jurisdiction over matters covered by
the Convention and otherwise by the State and local governments. Ac-
cordingly, in implementing Articles 10-14 and 16, the United States
Government shall take measures appropriate to the Federal system to
the end that the competent authorities of the constituent units of the
United States of America may take appropriate measures for the ful-
fillment of the Convention.”®®

V. NON-SELF-EXECUTING TREATY

Although the Convention, subject to the aforementioned provisos,
is deemed consistent with United States law (or, stated otherwise,
United States law is considered already to satisfy the substantive re-
quirements of the Convention), it was considered nonetheless preferable
to leave technical implementation of the Convention to the domestic
legislative and judicial processes. Accordingly, the Senate declared that
the provisions of Articles 1 through 16 are “non-self-executing,” by
which it is meant they do not establish rights enforceable in United

clause” having the object of releasing a central government from international obliga-
tions which would require action beyond its power. See generally RESTATEMENT
(TmrD) OF THE FOREIGN RELATIONS LAwW OF THE UNITED STATES § 302, Reporters’
Note 4 (“A ‘federal-state clause’ is likely to render a federal state’s commitment under
an international agreement less onerous than that of unitary states. Such clauses are
therefore more likely to be acceptable in multilateral agreements reflecting common
purposes than in those containing reciprocal exchanges.”) The issue is not whether such
a provision is required, for example under the tenth amendment to the Constitution,
but whether a statement for the record is advisable.

66. See Appendix at II(5). This issue was initially addressed in a proposed reser-
vation to the Convention, which suggested to some that the United States was in fact
not accepting an international legal obligation to implement the Convention to the ex-
tent that it required action beyond the existing scope of Federal legislative and judicial
jurisdiction. A reservation may have seemed appropriate to those who anticipated that
the Convention could or would be used by the Federal government to expand its legisla-
tive and judicial jurisdiction into areas now primarily or exclusively the province of
State and local authorities. Since neither was the case — the United States intends to
implement the Convention fully and consistently with the Federal system — the reser-
vation was rewritten and recast as an understanding by the Senate, and the amended
version was introduced on the Senate floor. See 136 CoNG. REc. 817486 (daily ed.,
Oct. 27, 1990). An interesting, and one assumes hypothetical, issue concerns the re-
fusal of state or local authorities to comply with Convention obligations.
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States courts unless and until Congress has approved implementing leg-
islation.®” This provision concerns only the domestic effect of the Con-
vention and does not limit or alter the extent of the United State’s
international obligations thereunder.

VI. COMMITTEE AGAINST TORTURE

To monitor and supervise compliance with its provisions, the Con-
vention establishes an international Committee Against Torture, con-
sisting of ten experts in the human rights field.®® States Party are
obliged to submit to the Committee, within one year after ratification
or accession and every four years thereafter, reports on the measures
they have taken to give effect to the Convention; the Committee consid-
ers and comments upon these reports at its semiannual meetings.®® In
addition, the Committee has competence: (1) to investigate reports of
the use of torture by States Party when it receives “reliable informa-
tion which appears. . .to contain well-founded indications that torture
is being systematically practiced in the territory of a State Party;”?°
(2) to consider complaints by one State Party that another is not fulfil-
ling its obligations under the Convention, where both States have rec-

67. See Appendix at III(1). For the distinction between “self-executing” and
“non-self-executing” treaties and agreements, see generally RESTATEMENT (THIRD) OF
THE FOREIGN RELATIONS LAW OF THE UNITED STATES § 111. Given the language of
the Convention, for example requiring each State Party to criminalize acts of torture
and to take “effective legislative, administrative, judicial and other measures” to pre-
vent such acts, there is little room to argue that the Convention was intended to be self-
executing. Since United States law, at both the federal and state levels, seems to be
fully in compliance with the Convention, it may only be necessary to establish federal
jurisdiction over offenses committed by United States nationals outside the United
States, and over foreign offenders committing torture abroad who are later found in a
territory under United States jurisdiction, under Art. V(1) and (2) respectively.

68. Art. 17. The experts are required to be persons of “high moral standing and
recognized competence;” while nominated and elected by States Parties, they serve in
their individual capacities, not as representatives of governments. Creation of such
oversight bodies is common in contemporary multilateral treaty practice where there
are no existing international structures to perform the function; for example, the Inter-
national Covenant on Civil and Political Rights established a similar body, the Human
Rights Committee, while the Vienna Illicit Trafficking Convention conferred supervi-
sory responsibilitics on two standing UN bodies, the International Narcotics Control
Board and the UN Commission on Narcotic Drugs. See Stewart, supra note 5, at 403.

69. Art. 19(1), (3), and (4). See generally Report of the Committee Against
Torture, UN. GAOR Supp. (No. 44), U.N. Doc. A/45/44 (1990).

70. Art. 20(1).
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ognized the Committee’s competence to do so;”* and (3) to consider
complaints by or on behalf of individuals claiming to be victims of a
violation of the Convention by a State Party if that State Party has
recognized the Committee’s competence to do 0.2

In addition to submitting the required periodic reports to the Com-
mittee, the United States will recognize and accept the Committee’s
competence to investigate any reliable reports it may receive indicating
a systematic practice of torture in the United States, and to consider
complaints other States Party have lodged concerning alleged violations
of the Convention by the United States — if the opposing State Party
has made a reciprocal declaration.” Because of this reciprocity, ac-
cepting the possibility of State-to-State complaints will permit the
United States to participate actively in the Committee’s work by focus-
ing attention where it may be most warranted. Since the Committee’s
authority to investigate reliable reports of a systematic practice of tor-
ture is accepted unless specifically declined, the United States’ instru-
ment of ratification need only include a declaration recognizing the
competence of the Committee to receive State-to-State complaints
under Art. 21 on the basis of reciprocity.”

By contrast, the United States will not, at least at this point, ac-
cept the competence of the Committee to consider individual com-
plaints of treaty violations. Under Art. 22, such complaints are admis-
sible only after the individual has exhausted all available domestic
remedies — except when the application of the remedies is unreasona-
bly prolonged or unlikely to be effective. Given the extensive protec-
tions of the United States legal system, it is highly unlikely that any
complaint of torture by United States authorities not already resolved
under United States law would be substantively meritorious. The

71. Art. 21(1).

72. Art. 22(1).

73. See Appendix at II1(2).

74. Id. In submitting the Convention to the Senate, the Reagan Administration
had indicated its intent to “opt out” of the Committee’s work by making a reservation,
pursuant to Article 28, that the United States did not recognize the competence of the
Committee under Article 20 to investigate charges of a systematic practice of torture in
the United States and by declining to make the declarations -necessary to accept the
Committee’s other competencies under Articles 21 and 22. See President’s Transmittal,
supra note 4, at (iii). The Bush Administration determined, after its review of the
“package,” to drop the proposed reservation under Article 28 and to accept the Com-
mittee’s competence over State-to-State claims. See SENATE ExEcC. REP. No. 30, supra
note 4, at Appendix A.
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amount of time and otherwise scarce governmental resources poten-
tially required to respond to specious complaints outweighs any benefit
accorded by “opting in” to the individual complaint mechanism. De-
clining to accept the Committee’s jurisdiction in this regard will not
prevent the United States from participating actively and effectively in
the Committee’s work.

VII. DISPUTE SETTLEMENT

A final reservation, concerning an issue of public international law,
will be made to the dispute settlement provisions of Article 30(1),
which requires States Party to adhere to a two-step process with regard
to dispute resolution. The process requires States Party to first submit
any dispute between them concerning the interpretation or application
of the Convention to arbitration and then, if within six months the ar-
bitration has not been organized, to refer the matter to the Interna-
tional Court of Justice in conformity with the Statute of the Court. In
keeping with recent U.S. policy regard the compulsory jurisdiction of
the Court, and as specifically permitted by the “opt out” provision con-
tained in Article 30(2), the reservation will state that the United States
does not consider itself bound by Article 30(1) but reserves the right
specifically to agree to follow this or any other procedure for arbitra-
tion in a particular case.”®

VIII. CONCLUSION

The United States has been from the outset a strong supporter of
the Torture Convention. The Executive Branch participated actively in
its negotiation, with the endorsement and encouragement of the Con-
gress, and the Senate in giving its advice and consent to ratification
viewed United States ratification as demonstrating a clear national pol-
icy of unequivocal opposition to torture as well as a major step forward
in the international community’s efforts to eliminate the practice.”®

The various provisos upon which advice and consent was condi-
tioned were intended both to clarify points of possible confusion and to
resolve any potential conflicts between the Conventicn and United
States law. No proviso significantly or substantially modifies the com-
mitment of the United States to carry out its obligations under the

75. See Appendix at I(2).
76. See SENATE Exec. Rep. No. 30, supra note 4, at 3.
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Convention. Some may contend that a few of these conditions are
overly technical, unnecessary or unduly limiting, and would in any
event have been more appropriately included in the Senate’s record of
consideration or in domestic implementing legislation, rather than for-
mally placed in the international record as reservations, declarations or
understandings. Nonetheless, each addresses an actual or perceived dif-
ficulty of implementation or interpretation. Taken together, they reflect
the seriousness with which the United States approaches its interna-
tional undertakings, particularly when they affect the rights and obliga-
tions of individuals within its jurisdiction. A close study of the reasons
underlying the provisos may in fact help pave the way for future ratifi-
cation of other human rights and international criminal law treaties.
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APPENDIX
SENATE OF THE UNITED STATES
in Executive Session
October 27, 1990

RESOLVED, (two-thirds of the Senators present concurring
therein), That the Senate advise and consent to the ratification of The
Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, adopted by unanimous agreement of the
United Nations General Assembly on December 10, 1984, and signed
by the United States on April 18, 1988,

Provided that:

I. The Senate’s advice and consent is subject to the following
reservations:

(1) That the United States considers itself bound by the obligation
under Article 16 to prevent “cruel, inhuman or degrading treatment or
punishment,” only insofar as the term “cruel, inhuman or degrading
treatment or punishment” means the cruel, unusual and inhumane
treatment or punishment prohibited by the Fifth, Eighth and/or Four-
teenth Amendments to the Constitution of the United $tates.

(2) That pursuant to Article 30(2) the United States declares that
it does not consider itself bound by Article 30(1), but reserves the right
specifically to agree to follow this or any other proceduvre for arbitra-
tion in a particular case.

II. The Senate’s advice and consent is subject to the following un-
derstandings, which shall apply to the obligations of the United States
under this Convention:

(1) (a) That with reference to Article 1, the United States under-
stands that, in order to constitute torture, an act must be specifically
intended to inflict severe physical or mental pain or suffering and that
mental pain or suffering refers to prolonged mental harm caused by or
resulting from: (1) the intentional infliction or threatened infliction of
severe physical pain or suffering; (2) the administration or application,
or threatened administration or application, of mind altering substances
or other procedures calculated to disrupt profoundly the senses or the
personality; (3) the threat of imminent death; or (4) the threat that
another person will imminently be subjected to death, severe pain or
suffering, or the administration or application of mind altering sub-
stances or other procedures calculated to disrupt profoundly the senses
or personality.
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(b) That the United States understands that the definition of tor-
ture in Article 1 is intended to apply only to acts directed against per-
sons in the offender’s custody or physical control.

(c) That with reference to Article 1 of the Convention, the United
States understands that “sanctions™ includes judicially-imposed sanc-
tions and other enforcement actions authorized by United States law or
by judicial interpretation of such law. Nonetheless, the United States
understands that a State Party could not through its domestic sanctions
defeat the object and purpose of the Convention to prohibit torture. .

(d) That with reference to Article 1 of the Convention, the United
States understands that the term ““acquiescence” requires that the pub-
lic official, prior to the activity constituting torture, have awareness of
such activity and thereafter breach his legal responsibility to intervene
to prevent such activity.

(e) That with reference to Article 1 of the Convention, the United
States understands that noncompliance with applicable legal proce-
dural standards does not per se constitute torture.

(2) That the United States understands the phrase, “where there
are substantial grounds for believing that he would be in danger of
being subjected to torture,” as used in Article 3 of the Convention, to
mean “if it is more likely than not that he would be tortured.”

(3) That it is the understanding of the United States that Article
14 requires a State Party to provide a private right of action for dam-
ages only for acts of torture committed in territory under the jurisdic-
tion of that State Party.

(4) That the United States understands that international law does
not prohibit the death penalty, and does not consider this Convention to
restrict or prohibit the United States from applying the death penalty
consistent with the Fifth, Eighth and/or Fourteenth Amendments to
the Constitution of the United States, including any constitutional pe-
riod of confinement prior to the imposition of the death penalty.

(5) That the United States understands that this Convention shall
be implemented by the United States Government to the extent that it
exercises legislative and judicial jurisdiction over the matters covered
by the Convention and otherwise by the state and local governments.
Accordingly, in implementing Articles 10-14 and 16, the United States
Government shall take measures appropriate to the Federal system to
the end that the competent authorities of the constituent units of the
United States of America may take appropriate measures for the ful-
fillment of the Convention. )

II1. The Senate’s advice and consent is subject to the following
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declarations:

(1) That the United States declares that the provisioas of Articles
1 through 16 of the Convention are not self-executing.

(2) That the United States declares, pursuant to Article 21, para-
graph 1, of the Convention, that it recognizes the competence of the
Committee against Torture to receive and consider communications to
the effect that a State Party claims that another State Party is not
fulfilling its obligations under the Convention. It is the understanding
of the United States that, pursuant to the above mentioned article,
such communications shall be accepted and processed only if they come
from a State Party which has made a similar declaration.

IV. The Senate’s advice and consent is subject to the following
proviso, which shall not be included in the instrument of ratification to
be deposited by the President:

The President of the United States shall not deposit the instru-
ment of ratification until such time as he has notified all present and
prospective ratifying parties to this Convention that nothing in this
Convention requires or authorizes legislation, or other action, by the
United States of America prohibited by the Constitution of the United
States as interpreted by the United States.
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Crime: The UN Agenda on International Cooperation
in the Criminal Process

Roger S. Clark*

This article focuses on a package of model treaties on international
criminal cooperation that were approved at the Seventh and Eighth
United Nations Congresses on the Prevention of Crime and the Treat-
ment of Offenders, in 1985 and 1990.* These models represent an at-
tempt to capture the state of the art in international cooperative prac-
tice. The model treaties in question are: Model Agreement on the
Transfer of Foreign Prisoners,? Model Treaty on Extradition,® Model
Treaty on Mutual Assistance in Criminal Matters,* Model Treaty on
the Transfer of Proceedings in Criminal Matters,® Model Treaty on the
Transfer of Supervision of Offenders Conditionally Sentenced or Con-

* Distinguished Professor of Law, Rutgers School of Law, Camden, New Jersey;
Member, United Nations Committee on Crime Prevention and Control (1986-1990);
B.A., LL.M. (Victoria U. of Wellington, New Zealand), LL.M., J.S.D. (Columbia).
This article is based on a paper delivered by Professor Clark at the Ninth Common-
wealth Law Conference, Auckland, New Zealand, Apr. 17-20, 1990. The author is
currently engaged in a broader study of the work of the United Nations in the criminal
justice area with the aid of an Andrei Sakharov Fellowship from the Jacob Blaustein
Institute for the Advancement of Human Rights.

1. The United Nations Congresses, held by the United Nations every five years
beginning in 1955, bring together specialists in penal law and administration, both gov-
ernmental and non-governmental, from most countries of the world to share common
experiences and to formulate standards. The tradition of holding Congresses of this
nature goes back to the 1870s. See generally B. ALPER & J. BOREN, CRIME: INTERNA-
TIONAL AGENDA (1972); L. RapZINOWICZ, International Collaboration in Criminal
Science in THE MODERN APPROACH TO CRIMINAL LAw 467 (L. Radzinowicz & J.
Turner eds. 1945); Clark, The Eighth UN Congress on the Prevention of Crime and
Treatment of Offenders, 1 CrRim. L.F. 513 (1990).

2. Report of the Seventh United Nations Congress on the Prevention of Crime
and the Treatment of Offenders,UN.Doc.A/CONF.121/22/Rev.1 at 53 (1986) [here-
inafter Model Prisoner Transfer Agreement].

3. Report of the Eighth United Nations Congress on the Prevention of Crime
and the Treatment of Offenders, UN. Doc. A/CONF.144/28 (1990) at 71 [hereinaf-
ter Model Extradition Treaty].

4. Id. at 82 [hereinafter Model Mutual Assistance Treaty].

5. Id. at 96 [hereinafter Model Transfer of Proceedings Treaty].
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ditionally Released,® and Model Treaty for the Prevention of Crimes
that Infringe on the Cultural Heritage of Peoples in the Form of Mova-
ble Property.”

I shall endeavor both to analyze the documents themselves and to
place them in legal and historical context.

I. BACKGROUND TO THE MODELS

In the simpler world of the nineteenth century, most of the impe-
tus for encouraging transnational cooperation in criminal matters was
generated by fleeing thieves and murderers. The basic response was the
development of a network of bilateral extradition treaties which pro-
vided the means for the return of fugitives to justice.® Few countries
were ever entirely systematic in their pattern of treaties and there were
always relatively safe havens left in the cracks. Many former colonial
territories, moreover — including some developed ones like my own,
New Zealand — never got around after independence to negotiating
more than a handful of their own treaties. For the most part, they have
relied on treaty succession to the treaties of the former metropolitan
power. If my unscientific examination of the literature is any guide, the
most interesting issue in extradition for decades was the political of-
fender exception, a dash of human rights in an otherwise law and order
structure, normally written into at least those treaties between states
with a Western European political tradition.®

Along with the invention of the multilateral treaty in the nine-
teenth century, however, came a gradual realization that there were
some societal ills that were of international concern and should be dealt
with in part by the criminal law on a transnational ard multilateral

6. Id. at 103 [hereinafter Model Transfer of Supervision Treaty].

7. Id. at 110 [hereinafter Model Cultural Heritage Treaty].

8. Within the British Empire, rendition of the likes of thieves and murderers
between parts of that entity was facilitated by Imperial legislation. The modern Com-
monwealth has its successor to that in the “Scheme” initiated in 1965 and amended in
1983 and 1986. The basic approach of the Scheme (which is not a treaty) is the adop-
tion by most members of the Commonwealth of what amounts to parallel legislation
permitting return of fugitives under circumstances where extradition would be appro-
priate between two non-Commonwealth countries or between a Commonwealth country
and a non-Commonwealth country. See Commonwealth Scheme for the Rendition of
Fugitive Offenders, as amended in, 16 COMMONWEALTH LAwW BuLL. 1036 (1990). The
actual workings of the scheme are similar to a network of bilateral treaties.

9. C. VaN DEN WIINGAERT, THE PoLiTicaL OFFENCE EXCEPTION 72 (1980).
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basis.’® Early examples were the slave trade,'* the trade in women and
children,'? trade in obscene publications,’® forgery of currency* and
trade in illicit drugs.’® These have continued to be of some moment,
but they were joined — as the twentieth century progressed and the
United Nations came into existence — by perhaps more politically
charged items such as genocide,'® war crimes,'” apartheid,*® and vari-
ous terrorist offenses (like aircraft hijacking,'® attacks on diplomats,®
the taking of hostages?' and torture??).

10. For a comprehensive list of multilateral criminal law treaties, see M. Bas-
SIOUNI, A DRAFT INTERNATIONAL CRIMINAL CODE AND DRAFT STATUTE FOR AN IN-
TERNATIONAL CRIMINAL TRIBUNAL 355 (1987) (published in this Symposium).

11. See, e.g., Declaration Relative to the Universal Abolition of the Slave Trade,
Feb. 8, 1815, 2 Martens Nouveau Recueil de Traites 432; Slavery Convention, Sept.
25, 1926, 60 L.N.T.S. 253; Supplementary Convention on the Abolition of Slavery,
Sept. 7, 1956, 266 UN.T.S. 3.

12. See, e.g., International Agreement for the Suppressxon of the White Slave
Traffic, Mar. 18, 1904, 1 L.N.T.S. 83; International Convention for the Suppression of
the Traffic in Women and Children, opened for signature Sept. 30, 1921, 9 L.N.T.S.
415; Convention for the Suppression of the Traffic in Persons and of the Exploitation of
the Prostitution of Others, May 4, 1949, 96 U.N.T.S. 271.

13. See, e.g., Agreement for the Suppression of the Circulation of Obscene Pub-
lications, May 4, 1910, 7 Martens Nouveau Recueil de Traites (ser.3) 266; Interna-
tional Convention for the Suppression of the Circulation of and Traffic in Obscene
Publications, Sept. 12, 1923, 27 L.N.T.S. 169.

14. See International Convention for the Suppression of Counterfeiting Cur-
rency, Apr. 20, 1929, 112 L.N.T.S. 371.

15. See, e.g., International Opium Convention, Jan. 23, 1912, 8 LN.T.S. 187;
Single Convention on Narcotic Drugs, Mar. 30, 1961, 520 U.N.T.S. 151; United Na-
tions Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Sub-
stances, U.N. Doc. E/CONF.82/15 (1988).

16. Convention on the Prevention and Punishment of the Crime of Genocide,
G.A. Res. 260 (II)A, 3 UN. GAOR, U.N. Doc. A/810 (1948).

17. Geneva Conventions of 1949,

18. International Convention on the Suppression and Punishment of the Crime of
Apartheid, G.A. Res. 3068 (XXVIII), 28 U.N. GAOR Supp. (No. 30) at 75, U.N.
Doc. A/9030 (1973).

19. Convention for the Suppression of Unlawful Seizure of Aircraft, Dec. 16,
1970, 10 INT’L LEGAL MATERIALS 133 (1971); Convention for the Suppression of Un-
lawful Acts Against the Safety of Civil Aviation, Sept. 23, 1971, 10 INT’L LEGAL
MATERIALS 1151 (1971).

20. Convention on the Prevention and Punishment®of Crimes Against Interna-
tionally Protected Persons, Including Diplomatic Agents, G.A. Res. 3166 (XXVIII), 28
U.N. GAOR Supp. (No. 30) at 146, U.N. Doc. A/9030 (1973).

21. International Convention Against the Taking of Hostages, G.A. Res. 34/146,
34 U.N. GAOR Supp. (No. 46) at 245, U.N. Doc. A/34/46 (1979).
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Each of such activities became the subject of international efforts
at control, centered on one or more multilateral treaties which typically
require parties to the treaty to criminalize the activity and make an
effort to prosecute — or to extradite to someone else who will prosecute
— those who engage in it. The current fuel encouraging international
cooperation is thus abhorrence of the egregious violator of basic rights,
the terrorist, the drug cartel and organized crime in general. These ar-
eas are not, however, in all respects different from traditional crime
and there is, in fact, much cross-fertilization going on. More coopera-
tion in dealing with traditional problems is worth some effort too. In
the long run, cooperation in fighting traditional crime may be of more
practical note than attempts to deal with the obviously trendy topics.

In any event, the multilateral treaties commonly proceed with
some fairly standard variations within the arsenal of international coop-
eration.?® Some of them try to facilitate extradition by adding the of-
fense in question to the list of extraditable offenses contained in ex-
isting bilateral treaties, or by providing that the multilateral treaty
itself may be regarded as sufficient basis for extradition, even in the
absence of another treaty. Making such an offense “extraditable” still
leaves the political offender issue up in the air. In some cases, such as
the Genocide?* and Apartheid*® Conventions, the treaty simply denies
that political offender status may ever attach to the person charged
with a treaty offense. In other cases, such as the Hijacking and Of-
fenses Against Aircraft Conventions, a state may take the position that
the accused is a political offender, but must nonetheless bring the case
before its prosecutorial authorities with a view to bringing the accused
to trial.2®

The regional European Convention for the Suppression of Terror-
ism®" assimilates some of the broader multilateral terrorism treaties
with the Genocide and Apartheid models as between the parties to the

22. Convention Against Torture and other Cruel, Inhuman or Degrading Treat-
ment or Punishment, G.A. Res. 39/46, 39 UN. GAOR Supp. (No. 51) at 197, U.N.
Doc. A/39/51 (1984).

23. I have expanded upon this in Clark, Offenses of International Concern: Mul-
tilateral State Treaty Practice in the Forty Years Since Nuremberg, 57 NorpiC J.
INT'L L. 49 (1988).

24. Convention on Genocide, supra note 16, at art. VII.

25. Convention on Apartheid, supra note 18, at art. XI.

26. See Clark, supra note 23, at 66-67.

27. Convention for the Suppression of Terrorism, Nov. 10, 1976, Europ. T.S. No.
90.
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regional convention. It provides that for the purpose of extradition be-
tween its contracting states an offense within the scope of the Hague
Convention for the Suppression of Unlawful Seizure of Aircraft?® and
an offense within the scope of the Montreal Convention for the Sup-
pression of Unlawful Acts against the Safety of Civil Aviation?® shall
not be regarded as a political offense or as an offense inspired by politi-
cal motives.®° ‘

Such treaties respond to the absence of an international penal tri-
bunal by treating nation states as the agents by necessity of the inter-
national system. They thus encourage the exercise of jurisdiction on
theoretical bases which have always seemed a little esoteric to the com-
mon law mind - such as the nationality of the accused, the nationality
of the victim (so-called “passive personality” jurisdiction) and universal
jurisdiction.®!

Rather plainly, though, the multilateral treaties have not ad-
dressed all of the relevant problems of international cooperation. What
is more, they rely for their efficacy on the network of bilateral relations
already mentioned, since they in effect incorporate those relationships
by reference. This has led to efforts both to modernize the bilaterals®?
(not only as to extradition but also as to areas of cooperation beyond
that) and to encourage states that do not have a serious network of
bilaterals to enter into negotiations with others. This is indeed the role
of the models adopted in 1985 and 1990. It has been taken as a given
that a massive global treaty tying together all the loose ends is simply
not about to happen. Thus, painstaking work must be done by individ-
ual countries to put the pieces together mostly on a bilateral basis,?®

28. Convention on Aircraft, supra note 19.

29. Convention on Aviation, supra note 19, .

30. Convention on Terrorism, supra note 27, at art. 1 (which also denies political
offense status to various acts constituting offenses against internationally protected per-
sons, kidnapping and the taking of hostages and various acts involving a danger to the
public).

31. Clark, supra note 23, at 85-86.

32. On the strategy of United States’ modernization efforts, see Nadelman, The
Role of the United States in the International Enforcement of Criminal Law, 31
Harv. INT’L LJ. 37, 64 (1990).

33. Note the trenchant comment by Nadelman, supra note 32, at 65: “Multilat-
eral arrangements suffer from their tendency to settle on the lowest common denomina-
tor of cooperation. Bilateral treaties, on the other hand, afford the opportunity to push
the negotiating partner to include those provisions of greatest interest and advantage to
the United States.” It is, of course, not only the United States that may seck such
advantages — mutual ones even! A very good discussion of the practical and cultural
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although some further regional developments might be expected.** For-
eign offices and justice departments, especially those in developing
countries and even small developed ones, simply do not have the re-
sources to re-invent the wheel each time they enter into negotiations.
Hence, it was deemed helpful to have some widely accepted models to
which to turn - a kind of international form book.

This enterprise represents a new departure for the United Nations.
The organization has had a great deal of experience with the drafting
of other kinds of “instruments” — multilateral treaties such as the
Covenants on Human Rights,® and resolutions of a softer legal nature
which contribute to the development of international custom, such as
the Universal Declaration of Human Rights® and the Standard Mini-
mum Rules for the Treatment of Prisoners.?” But the present docu-
ments are instruments of a different juridical nature. They represent a
benchmark to follow but anticipate that states will almost certainly
make some variations as they tailor-make the contents to their own
needs and legal structure.®®

problems encountered by negotiators in the area, especially those dealing across differ-
ent legal systems is contained in Eser, Common Goals and Different Ways in Interna-
tional Criminal Law: Reflections from a European Perspective, 31 Harv. INT'L LJ
117 (1990).

34. Thus, the models are all drafted primarily in language that assumes the
treaty to be a bilateral one, but occasionally there are lapses where the language reads
more like that of a multilateral. Not much tidying up is required to utilize the models
in either mode.

35. International Covenant on Economic, Social and Cultural Rights, G.A. Res.
2200 (XXI)A, 21 U.N. GAOR Supp. (No.16) at 49, U.N. Doc. A/6316 (1966); Inter-
national Covenant on Civil and Political Rights, id. at 52.

36. International Bill of Human Rights, G.A. Res. 217 (IIDA, 3(1) UN.
GAOR, U.N. Doc. A/810 (1948