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I. INTRODUCTION

There were several appellate decisions concerning construction law
from mid-1991 through mid-1992. Perhaps the most significant cases were
the cases of Casa Clara Condominium Assn. v. Charley Toppino & Sons,
Inc.,! and American Home Assurance Co. v. Larkin General Hospital,? both
described herein. The following are brief digests of appellate cases of inter-
est in the area of construction law in Florida for the time period indicated.

II. BID IsSUEs

In Florida, a public body has wide discretion in soliciting and accepting
bids for public improvements, and its decision, when based on an honest
exercise of this discretion, will not be overturned by a court even if it may
appear erroneous, and even if reasonable persons may disagree.’ This
principal was highlighted in Central Florida Equipment Rentals Inc. v.
Lowell Dunn Co.* In Central Florida Equipment, the Third District Court
of Appeal determined that the trial court erroneously granted a temporary
injunction prohibiting the contractor awarded the bid from commencing
construction on a county project.® The court held that the trial court

improperly substituted its judgement for that of the Board of County Com-
missioners.®

1. 588 So. 2d 631 (Fla. 3d Dist. C1. App. 1991),

2. 593 So. 2d 195 (Fla. 1992).

3. Liberty County v. Baxter’s Asphalt & Concrete, Inc., 421 So. 2d 505, 507 (Fla.
1982).

4. 586 So. 2d 1171 (Fla. 3d Dist, Ct. App. 1991).

5. Id. at 1172.

6. Id.

https://nsuworks.nova.edu/nlr/vol17/iss1/7
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In Courtenay v. Department of Health & Rehabilitative Services,’ the
court awarded attorney fees to a bidder who successfully challenged the
award of a bid for the lease of office space.” The Fifth District Court of
Appeal reasoned that attorney fees should be awarded the appellant because
a bidder should have an incentive to challenge the bidding procedure in the
face of bureaucratic abuses such as those found in the instant case.’ The
authority for the award of fees was section 120.57(1)(b)(10), Florida Statutes
1991)."°
( h)n John G. Grubbs, Inc. v. Suncoast Excavating, Inc.,” the Fifth
District Court of Appeal considered whether the apparent low bidder should
have been permitted by the trial court to intervene in a bid protest action by
Suncoast against the Board of County Commissioners secking declaratory
relief and an injunction.’” The trial court had denied Grubb’s motion to
intervene finding that Grubbs did not have a sufficient direct and immediate
interest in the action.” The reviewing court found that the trial court
abused its discretion in failing to allow intervention to assert the claim of a
valid contract with the county. The court applied the test set out in
Morgareidge v. Howey," which states that “the test which will etitle a
person to intervene under this provision must be in the matter in litigation,
and of such a direct and immediate character that the intervener will either
gain or lose by the direct legal operation and effect of the judgment."*®

In Asphalt Pavers, Inc. v. Florida Department of Transportation," the
First District Court of Appeal held that the Department of Transportation
(DOT) erred in rejecting the findings of the administrative hearing officer
to the effect that the contractor had properly filed all bid documents and that
the DOT had lost the contractor’s disadvantaged business enterprise
utilization form.”* The DOT entered a final order dismissing the bid
protest and rejecting the hearing officer’s finding of fact that it was more
likely that the loss of the missing form occurred after the bid proposal

7. 581 So. 2d 621 (Fla. 5th Dist. Ct. App. 1991).
8. Id. at 623.

9. Id.

10. Id

11. 594 So. 2d 346 (Fla. 5th Dist. Q1. App. 1992).
12. Id. at 347.

13. Id

14, Id. at 348.

15. 78 So. 14, 15 (Fla. 1918).

16. Grubbs, 594 So. 2d at 347.

17. 602 So. 2d 558 (Fla. Ist Dist. Ct. App. 1992).
18. Id. at 560.
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packet was opened by DOT." Because the hearing officer’s findings were
supported by competent, substantial evidence in the record, DOT erred in
rejecting it and substituting its own finding.”? DOT’s rejection of the
hearing officer’s findings in light of the evidence showing the lost form was
the fault of DOT was clearly arbitrary within the meaning of the test
announced in Department of Transportation v. Groves-Watkins Construc-
a-on_zz

In re: A.R.E. Manufacturing Co.,” was an attempt to have a bid
dispute decided in bankruptcy court. The debtor claimed that the governme-
nt’s action in rejecting debtor’s bid on a reprocurement contract because of
debtor’s default on the initial contract was in violation the of the Bankruptcy
Code.” The Bankruptcy Court found that it lacked subject matter jurisdic-
tion because jurisdiction to review pre-award bid protest actions is vested
exclusively in the United States Claims Court.?*

IIl. CONSTRUCTION CONTRACT PROVISIONS

A. No damage for delay clause—Exceptions to Enforcement

Newberry Square Development Corp. v. Southern Landmark, Inc.”
concerned a contractor’s right to recover damages for the active interference
with its performance under a construction contract where the construction
contract contained a "no damage for delay clause." The First District Court
of Appeal held that the clause does not preclude recovery for delays
resulting from a party’s fraud, concealment, or active interference with
performance under the contract.” Damages may be awarded upon a
"knowing delay" which is sufficiently egregious or upon the willful
concealment of foreseeable circumstances which impact timely perfor-
mance.” These exceptions to the no damages clause are generally predic-
ated upon an implied promise and obligation not to hinder or impede
performance.

19. Id

20. Id

21. 530 So. 2d 912 (Fla. 1988),

22. 138 B.R. 996 (M.D. Fla. 1992),

23. Id at 999,

24. Id. at 998,

25. 578 So. 2d 750 (Pa. 1st Dist, C1. App. 1991).
26. Id. at 752,

27. Id

https://nsuworks.nova.edu/nlr/vol17/iss1/7
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Another issue in Newberry concerned the fact that the contractor’s damage
award included amounts for two subcontractors.”? The First District Court
of Appeal stated that such claims, when a contractor sues a project owner
on behalf of a subcontractor, have been allowed when the contractor would
pe liable to the subcontractor, and in situations such as public contracts
where the subcontractor is unable to establish an express or implied contract
with the project owner.” Since these circumstances were not present in
this case, the order appealed was reversed insofar as the subcontractors’
losses were included in the contractor’s damages.”

B. Indemnity (Hold harmless) Agreements

In Cox Cable Corp. v. Gulf Power Co.,” the Supreme Court of
Florida considered the rule to be used in determining whether an indem-
nification agreement in a contract should be recognized where there was
joint negligence on the part of the contracting parties.” The court stated
that the rule to be applied where there is joint liability is the same as the
rule applied where the provision indemnifies against the indemnitee’s own
wrongful acts, i.e., the intent to indemnify must be clear and unequivocal.®

In Westinghouse Electric Corp. v. Metropolitan Dade Co.,” the com-
plaint contained a claim covered by an indemnity agreement, and a claim
that was not covered under the indemnity agreement. The Fourth District
Court of Appeal held that in such a situation, the duty to defend extends to
the entire lawsuit.*”

C. Venue Clause

In Dataline Corp. v. L.D. Mullins Lumber Inc., the Third District
Court of Appeal reviewed a venue clause. The court noted that Florida
courts should decline to exercise jurisdiction where the parties have
expressly agreed to litigate elsewhere.”’ However, where the clause is per-

. Id. at 753.

Id.

Newberry Square, 578 So. 2d at 754.

. 591 So. 2d 627 (Fla. 1992).

Id. at 628.

Id. at 629,

. 592 So. 2d 1134 (Fla. 3d Dist. Ct. App. 1991).
. Id. at 1136.

. 588 So. 2d 1078 (Fla. 4th Dist. Ct. App. 1991).
. Id at 1079,

PR PEELERE
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missive rather than mandatory, there is no requirement to bring suit where
the contract recites venue may be.*

D. Contracts—Guaranty

In United Refrigeration, Inc., v. Evercool Air Conditioning, Inc.,” the
Fourth District Court of Appeal found no error in entering summary
judgment in favor of the individual defendant in an action seeking to hold
the owner/president of the defendant corporation personally liable as guaran-
tor.* The court found that the credit application was ambiguous, but there
Wwas substantial competent evidence that the parties understood that the
president of the defendant corporation did not intend to be personally
liable. Two separate lines were provided below the obligatory language
of the agreement; one for the name of the guarantor, and another for the
signature of the individual guarantor.” The president of the defendant
corporation had not signed on the line for the signature of the individual
guarantor, and he was therefore held not to be personally liable.*

E. Arbitration

One frequently litigated issue is the scope of disputes which have been
agreed to be arbitrated, understanding that arbitration is a consensual forum.
Under the AIA documents, which could be described as having a "broad
form" arbitration clause, the owner in Ronbeck Construction Co. v. Savanna
Club Corp.,* argued that his claim for rescission of the contract, as well
as the contractor’s claims for fraud, conversion, and civil theft against the
owner, were not arbitrable claims.* The contract in Ronbeck contained
an arbitration clause which read, "[a]ll claims or disputes arising out of this
Contract or the breach thereof shall be decided by arbitration . . . ." The
appellate court held that the clause required arbitration of the claims.*

It is prudent practice to raise the issue of arbitration as soon as possible
in any litigation that is filed where an agreement to arbitrate is intended to

1d
+ 593 So. 2d 1192 (Fla. 3d Dist. C1. App. 1992).
1d. at 1193,

41. 1d

42. Id

43. 1d

44. 592 So. 2d 344 (Fla. 4th Dist. Ct. App, 1992).
htps:Afisudidrksmysedu/nlr/vol17/iss1/7

46. Id at 348,
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be enforced by the other party. In Miami Dolphins, Ltd. v. Cowan,” the
existence of an arbitration clause was not raised by the defendant until after
the complaint, answer and counterclaim were filed, and the plaintiff filed a
Motion for Summary Judgment.® The Third District Court of Appeal
noted that the case was only three months old, and that very little discovery
had been taken.” The court also noted that the determinative factor was
that there was no showing of prejudice as to the timing of raising the issue
of arbitration. The court remanded with instructions to the trial court to
refer the dispute to arbitration.”

In Trinchitella v. D.R.F., Inc.” the trial court’s order granting
appellee’s motion to compel arbitration was reversed. Appellants argued
that by express contractual language, a 1987 agreement, which contained no
abitration provision, superseded a 1981 agreement, which contained the
only arbitration provision.”  The Fourth District Court of Appeal deter-
mined that due to a merger clause in the 1987 agreement stating, in essence,
that there were no collateral agreements which were not expressly contained
in the 1987 agreement, the 1981 agreement providing for arbitration was
superseded by the 1987 agreement containing no provision for arbitration.*

In another case deciding the scope of arbitrability, the trial court, in
C & M Ventures, Inc. v. Wolf,> held that disputes under the written
contract were arbitrable, but that disputes under oral change orders were not
abitrable. The Third District Court of Appeal reversed and held that
disputes under the written agreement, and disputes arising out of oral
changes or additions to the written agreement, were both arbitrable.®

In the case of Crane Construction Co. v. Collins M Corp.,” a
subcontract contained an arbitration clause, and also contained a clause
which recited that the contractor had no duty to exercise any right or remedy
and could waive any right or remedy.® The subcontractor argued that the
arbitration clause was unenforceable because it was enforceable only at the

47, 601 So. 2d 301 (Fla. 3d Dist. Ct. App. 1992).
48. Id. at 302

49, Id.

50. Id

51. Id. at 303,

52, 584 So. 2d 35 (Fla. 4th Dist. Ct. App. 1991).
53, Id. at 36,

54, Id

55. 587 So. 2d 512 (Fla. 3d Dist. Ct. App. 1991).
56. Id. at 513,

57. 579 So. 2d 870 (Fla. 2d Dist. Q1. App. 1991).
58. Id. at 872.

Published by NSUWorks, 1992
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option of contractor.” Thus, the subcontractor argued, and the trial court
agreed that there was no mutuality of remedy.® The Second District Court
of Appeal held that a better interpretation was that the contractor could elect
not to proceed with arbitration, but that the contractor’s choice was
eliminated when the subcontractor elected to proceed with arbitration !
The appellate court held that arbitration should proceed.®

Attorney fees are not to be assessed by the arbitrator(s). Such fees are
to be assessed by the court. Awarding attorney fees exceeded the arbitrato-
rs’ authority in Fridman v. Citicorp Real Estate, Inc.® The Second
District Court of Appeal in Fridman also determined that it would be error
for a court to vacate an arbitration award without directing a rehearing of
the arbitration, as to the arbitrable issues

One of the writer’s primary concerns about arbitration is the rule of law
that an arbitration award is not to be overturned if there is a mistake of law
or mistake of fact. This result can, however, be dealt with by expressly
providing in the arbitration agreement for vacating an award for error of law
or mistake of fact. In Keyes Co. v. Gomez,® the rule of not vacating an

- award based on an error of law was followed based on Schnurmacher v.

Noriega.®

F. Determination of Architect—Finality

James A. Cummings, Inc. v. Young,” concerned disputes which arose
between the appellant contractor and appellee subcontractor. The contract
between the contractor and the subcontractor provided that the decisions of
the project’s architect were to be binding on both parties.® In making its
determination, the Third District Court of Appeal stated that in Florida,
when parties to a contract agree by its express terms to be bound to the
determination made by an architect, that agreement is binding on the
parties.” In the absence of fraud, or such mistake as would amount to

59. Id

60. Id

61. Id

62. Crane, 579 So. 2d at 873,

63. 596 So. 2d 1128 (Fla. 2d Dist. Cx. App. 1992),
64. Id at 1130,

65. 590 So. 2d 954 (Fla. 3d Dist, C, App. 1991),
66. 542 So. 2d 1327 (Fla. 1989),

67. 589 So. 2d 950 (Fla. 3d Dist, Ct. App. 1992),
68. Id. at 952,

69. Id. at 954,

https://nsuworks.nova.edu/nlr/vol17/iss1/7
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fraud, the determination made by the architect shall be final.”

IV. CONSTRUCTION CLAIMS

A. Licensing

In O’Kon & Co. v. Riedel,” the First District Court of Appeal
considered whether a Georgia architectural firm was precluded from recover-
ing architectural fees for services where it lacked a Florida certificate of
authorization to perform architectural services, as required by section
481.219(1)(b), Florida Statutes.” The individual who participated in the
preparation of the plans and gave his professional assistance on the project
was not licensed in Florida as an architect.” The court determined that
these facts precluded the architectural firm from enforcing the contract for
architectural services in Florida.™

B. Breach of Duty by Construction Manager

In St. Lucie County v. Federal Construction Co.,” the defendant,
Federal, was a construction manager. A dispute arose with the tile contrac-
tor which the owner, St. Lucie County, felt was not effectively resolved by
the construction manager.”® The county sued the construction manager for
breach of contract in failing to assist in resolving the dispute. A directed
verdict in favor of the construction manager was reversed. The Fourth
District Court of Appeal also determined that the trial court acted contrary
o prevailing case law in assessing costs for an expert witness who never
appeared at trial.”

C. Failure to Obtain Building Permit

In Braverman v. Van Bower, Inc.,™ the Third District Court of Appeal
found that a subcontractor s failure to obtain a required building permit for

70. Id.

71. 588 So. 2d 1025 (Fla. 1st Dist. Ct. App. 1991).
72. FLA. STAT. § 481.219(1)(b) (1987).

73. O’Kon, 588 So. 2d at 1026.

M. Id

75. 584 So. 2d 122 (Fla. 4th Dist. Ct. App. 1991).
76. Id. at 123.
7. Id

78, 583 So. 2d 381 (Fla. 3d Dist. Ct. App. 1991).

Published by NSUWorks, 1992
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a screen enclosure was a material breach of a contract for construction of a
pool and screen enclosure.” The breach precluded the subcontractor’s
recovery under his mechanic’s lien.® The court reversed the trial court and
held that the subcontractor could not have substantially performed the
contract without obtaining the permit.®

D. Implied Warranty of Constructibility

The Spearin doctrine holds that there js an implied warranty from the
owner to the contractor that the plans and specifications are adequate for the
construction intended.® In the case of Phillips & Jordan, Inc. v. State®
the contractor unsuccessfully attempted to use the Spearin doctrine. The
contractor submitted a bid to the Department of Transportation (DOT) to do
clearing and grubbing work based on plans and specifications which called
for clearing of a strip of land ten feet wide along a length of highway ®
Prior to submitting its bid, the contractor had inspected the job site and
determined that heavy equipment was necessary to do the job.® The
instructions to bidders allowed the contractors to inspect the site. This
contractor inspected the site and used 2 twelve foot wide machine to do the
initial investigatory inspection.* Without seeking an extra, or reformation,
the contractor cleared a twelve foot wide area when the specifications called
for ten feet of width to be cleared.”” At the end of the job, the contractor
sought payment based on the twelve foot width, claiming that it was
fiecessary 1o use a twelve foot machine, due to the clearing needed because
of intense growth.® The court denied the contractor relief, due to the early
knowledge in the investigation and the failure to seek either an extra or
reformation before doing the work.* Therefore, the contractor could not
claim the existence of a latent defect in the job specifications as would
Warrant the application of the Spearin doctrine.

79. Id. at 382,
80. Id
81. Id

82. United States v. Spearin, 248 U.S. 132 (1918).
83. 602 So. 2d 1310 (Fla. 1t Dist. C1, App, 1992),
84. 1d. at 1313,

85. 1d.

86. 1d.

87. 1d.

88. Phillips, 602 So. 2d at 1313,

89. Id. at 1314,

10
https://nsuworks.nova.edu/nlr/vol17/iss1/7
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E. Negligence
1. Economic Loss Rule

Casa Clara Condominium Ass’n v. Charley Toppino & Sons, Inc.,”
was probably the most significant case of the last year. In Casa Clara,
condominium owners sued the general contractor and the supplier of
defective concrete, for damages caused to the building components,
particularly rust and expansion of the concrete reinforcing steel.” The
Third District Court of Appeal held that the "economic loss rule” precluded
wort action against the concrete supplier who sold to the general contrac-
wor® The rule prohibits tort recovery on contracted goods or services,
absent personal injury or damage to other property.” Costs to repair
damage to the product itself were not recoverable.* The condominium
association argued that the defective concrete caused other property damage,
i.e. rusting of the reinforcing steel embedded in the concrete.” The district
court explained that the reinforcing steel and concrete became integral
components of the buildings. They were not separate property for purposes
of economic loss analysis.® The court concluded that, owing to the rule,
tort damages were not recoverable against the concrete supplier.” The
Florida Supreme Court has accepted certiorari jurisdiction of this case with
oral argument set for January, 1993.

In Butchkosky v. Enstrom Helicopter Corp.,”® the plaintiff claimed
breach of warranty damages against a helicopter manufacturer. The claim
stemmed from a helicopter crash caused by the malfunction of the
helicopter’s tail rotor.” The federal district court for the Southern District
of Florida thoroughly analyzed the economic loss rule, including the
exceptions recognized in A.R. Moyer, Inc. v. Graham,™ and Latite
Roofing Co. v. Urbanek."® The court decided that since there was no

90. 588 So. 2d 631 (Fla. 3d Dist. Cv. App. 1991).

91. Id. at 633,

92. Id. at 632.

93. See AFM Corp. v. Southern Bell Tel. & Tel. Co., 515 So. 2d 180 (Fla. 1987).
94, Casa Clara, 588 So. 2d at 633.

95. Id. at 632.

96. Id. at 633,

97. See id. at 633-34,

9. 784 F. Supp. 882 (S.D. Fla. 1992).

99. 1d

100. 285 So. 2d 397 (Fla. 1973).
pubisn fl, S28:90,29,1381 (Fla. dih Dist. 1. App- 1988).
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alternative theory of recovery, that the economic loss rule would not
preclude the claim.'®

2. Sovereign Immunity

In Eiler v. Camp, Dresser & McKee, Inc.,'® the plaintiff was an
independent contractor’s employee who suffered an electric shock while
working on a county sewer line project.®™ The court held that the county
was entitled to immunity from tort liability for injuries to employees of
general contractors or subcontractors unless exceptional circumstances could
be established, such as the county meddling with the job by assuming resp-
onsibility for the work or directing the work effort or negligently creating
a dangerous condition.'™ Short of such "exceptional circumstances," the
county could not be liable for the employee’s injuries.'®

In Jefcoat v. State Department of Transportation,'” a wrongful death
action was filed against State. The plaintiff’s son was killed in an accident
on the Pensacola Bay Bridge.!® The plaintiff’s allegations included
negligence in the design and maintenance of the bridge, particularly the
state’s failure to correct design deficiencies when they became apparent.'”
The claim also included negligence for failure to warn of a dangerous
condition. The First District Court of Appeal held that a governmental
entity can be liable for failing to maintain existing roads or traffic control
devices in accordance with their original design.""® However, it cannot
be held liable where the allegation of failure to maintain was used to
indicate obsolescence and the need to upgrade."! The decisions regarding
design of a bridge are judgmental, planning level governmental decisions

and thereby immune from suit under section 768.28 of the Florida
Statutes.'!?

102. See Butchkosky, 784 F. Supp. at 885,
103. 583 So. 2d 1086 (Fla. 5th Dist. Ct. App. 1991).

104. Id. The actual plaintiff was the guardian/spouse who brought suit on behalf of
her injured husband.

105. See id. at 1087,

106. Id.

107. 584 So. 2d 167 (Fla. 1st Dist. Ct. App. 1991).
108. Id. at 167.

109. Id. at 167-68,

110. Id. at 168 (discussing Perez v, Department of Transp., 435 So. 2d 830, 831 (Fla.
1983)).

111. Id. (quoting Department of Transp. v. Neilson, 419 So. 2d 1071, 1078 (Fla.
1982)).

112 FLA. STAT. § 768.28 (1991),

https://nsuworks.nova.edu/nlr/vol17/iss1/7
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3. Contractor/Subcontractor Negligence

In Keene v. Chicago Bridge & Iron Co.,' the plaintiff, a subcont-
nctor’s employee, was injured when he tried to move a.sandalasting
machine. The machine had been placed on a stack of scaffold-mg boards ,hy
the defendant, another subcontractor. The case went to the jury to decide
whether the government was negligent in failing to warn of a dangerous
condition.’* The First District Court of Appeal held that the duty to warn
of a dangerous condition can be excused only if plaintiff’s knowledge is
conclusively shown by the evidence to be equal to or greater than tha.t of
defendant.”’ The plaintiff’s knowledge of a dangerous condition is 2
valid defense to breach of a duty to warn, but it is not a defense to a charge
of maintaining a dangerous condition."®

In White v. Am-Sprad Metals, Inc.,'"” a plumber brought a personal
injury action against Am-Sprad Metals, Inc. when he was struck l?y a
concrete core at a construction site.""® The concrete cores had been drilled
by an unauthorized subcontractor, who had left the drilled cores lying
around the building."® The Fourth District Court of Appeal held Am-
Sprad could not avoid liability by virtue of the subcontractor working under
an unauthorized subcontract.’”

4. Corporate Officers and Agents

In Munder v. Circle One Condominium Ass’n,'” the COﬂdOlfliniﬂm
association brought an action against the corporate deve!opef at{d against the
individual president/sole stockholder.” The Fourth District Court of
Appeal held that the president/sole stockholder of the developer corporation

113. 59 So. 2d 700 (Fla. 1st Dist. C1. App. 1992).

114. Id. at 704,

115. Id. (citing A.O. Smith Harvestore Prods. Inc. v. Suber Cattle Co., 416 S(;lZélst
1176 (Fla. 1st Dist. Ct. App. 1982); Horton v. Gulf P%\;T;)Co., 401 So. 2d 1384 (Fla.
Dist. Ct. App.), review denied, 411 So. 2d 382 (Fla. 1981)).

116. ?:Pa)z 705 (citing Kolosky v. Winn-Dixie Stores, Inc., 472 So. 2d 891 (Fla. 4th
Dist, Ct. App. 1985), review denied, 482 So. 2d 350 (Fla. 1986); Ferber v. Orange
Blossom Cir., Inc., 388 So. 2d 1074 (Fla. 5th Dist. Ct. App. 1980); Bennett v. Mattison,
382 So. 2d 873 (Fla. 1st Dist. Ct. App. 1980)).

117. 583 So. 2d 769 (Fla. 4th Dist. Cv. App. 1991).

118, Id. at 770.

119, Id.

120 /d.

121. 596 So. 2d 144 (Fla. 4th Dist. Ct. App. 1992).

122. 1d. at 145.

Published by NSUWorks, 1992
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could not be held liable for the corporation’s breach of duty in failing to
renew the fire policy on the clubhouse.!'? Even though the Association’s
failure was obviously wrong,”* no basis was alleged for piercing the
corporate veil.”™ Directors, officers and stockholders may lose their ins-
ulation from liability for corporate acts if they engage in fraud, self-dealing,
unjust enrichment or betrayal of trust, but are not liable simply by reason of
their official relation to the corporation.'””® The court acknowledged that
its holding conflicted with the ruling in B & J Holding Corp. v. Weiss, ¥
where personal liability was found for failure of developer to make the
maintenance payments required by statute, '

Finkle v. Mayerchak,'” concerned the appeal of a homeowner from
an adverse summary judgement in a negligence action against the builder
and its qualifying agent.’® The homeowner claimed that the qualifying

of his license.”™ The Third District Court of Appeal, looking to legisla-
tive intent, held that neither section 489.119, Florida Statutes,'® nor
“section 489.129, Florida Statutes," creates a private cause of action
against the qualifying agent as the individual qualifier for a corporation
acting as a general contractor. The court determined, however, that the
homeowner’s claim against the qualifying agent for common law negligence
did state a cause of action,!*

In Mitchell v. Edge'* , homeowner sued the qualifying agent
alleging that the qualifying agent "breached his nondelegable statutory duty
to supervise the construction of appellant’s home and that, as a result of his
failure to supervise, the home Wwas not built in a good and workmanlike

123. Id.

124, See id.

125. I1d.

126. Munder, 596 So. 24 at 145,

127. 353 So. 2d 141 (Fla. 3d Dist. Ct. App. 1978).

128. Munder, 596 So. 24 at 145,

129. 578 So. 2d 396 (Fla. 3d Dist. Cx, App, 1991),

130. 1d. at 397,

131. Id

132. FLA. STAT. § 489.119 (1989) (entitled, "Business Organizations; qualifying
agents"),

133. 1d. § 489.129 (1989) (entitled, "Disciplinary Proceedings"),

134. Finkle, 353 So. 2d at 397-98,

135. 598 So. 2d 125 (Fla. 2d Dist. . App. 1992),
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and contained numerous defects and building code violations.""*
The trial court granted the qualifying agent’s motion for summary judgement
which argued that the previous unsatisfied judgement entered in favor of the
pomeowner and against the corporation, of which the qualifying agent was
the vice president, barred the current action against the qualifying agent."”’
The Second District Court of Appeal held that the since the prior judgement
against the construction corporation was not satisfied, the action against the
qualifying agent was not barred.”*® Had the prior judgement been satis-
fied, the qualifying agent perhaps would have a viable defense.™

5. Architect/Engineer Negligence

In Hohn v. Amcar, Inc.," a design firm designed a coal fuel system
for a kiln."! The system was subsequently redesigned in improvident
manner by a second party after installation. When a malfunction resulted
in personal injury, the original design firm was included among those
sued® Since the original design was not shown to be the proximate
cause of the accident, any design defect by the original design firm had a
tenuous relationship to the plaintiff’s injuries.'® Therefore, notwithstand-
ing the fact that the original design may have been negligent, that was not
the proximate cause of the accident.

F. Lender Liability

In Inversiones Inmobiliarias Internacionales De Orlando Sociedad
Anomina v. Barnett Bank,'* the appellant-second mortgagee argued that
the first mortgagee, the construction lender, owed appellant a fiduciary duty
fo supervise the expenditure of disbursements, 10 make the .developer—
mortgagor account for construction loan proceeds, and to otherwise overst:e
the development.** The Fifth District Court of Appeal held that “a
construction lender does not owe a fiduciary duty to a purchase money

136. Id. at 127.

137. Id.

138. Id.

139. Id.

140. 584 So. 2d 1089 (Fla. 5th Dist. Ct. App. 1991).
141. Id. at 1090.

142, Id. at 1091,

143, Id. at 1092,

144, 584 So. 2d 110 (Fla. 5th Dist. Ct. App. 1991).
145, Id.
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mortgagee who has subordinated his purchase money mortgage."'* Tp.
court reasoned that "it is within the power of the subordinator to refuse 1o
subordinate if the terms of the subordination are not acceptable, "

In Comet Development Corp. v. Prudential Insurance Co. of Ameri.
ca,' the Third District Court of Appeal stated that where a construction
morigage is involved, the duty to disburse the funds with reasonable care is
owed to the owner of the building, and not to the appellant-contractor '

In Mercantile Intercontinental, Inc. v. Generalbank,' a construction
lender was found not to take priority over a purchase money mortgage. ™!
The purchase money morigagee gave the construction lender a phased-in
subordination agreement, which required that construction funds be
disbursed for a single family residence on each lot, and for no other
purpose.””  Where the lender disbursed funds that were used for other
lots, the construction lender was deprived of its priority in regard to the
improper disbursements on the unsubordinated lots.'s

G. Delays

Broward County v. Russell, Inc.,'* was a case involving use of the
Eichleay formula in computing home office overhead. In Russell, the
Fourth District Court of Appeal held that "the use of the Eichleay formula
for the calculation of home office overhead damages is proper as long as
there is competent evidence of actual damages of this variety having been
sustained by the party seeking relief,"!s* '

V. CONSTRUCTION LITIGATION

A. Measure of damages
In Indian River Colony Club, Inc. v. Schopke Construction &

146. Id. at 110-11.

147. Hd. at 111.

148. 579 So. 2d 355 (Fla. 3d Dist. C1. App. 1991).
149. Id. at 355.56.

150. 601 So. 2d 293 (Fla. 3d Dist. C1. App. 1992).
151. Id. at 295,

152. Id. at 294,

153. Id. at 295,

154. 589 So. 2d 983 (Fla. 4th Dist. Cy, App. 1991).
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Engineering Inc.,*® the Fifth District Court of Appeal considered the
measure of damages due a project manager wrongfully terminated by
e developer.'”” The trial court awarded the unpaid balance of the
contract price.”® The appellate court pointed out that the project manager
would have incurred costs to complete the contract.”” The balance of the
contract price was not all profit.'® The project manager must show its
1otal costs and expenses necessary to perform the contract and then deduct
that sum from the balance owing on the contract price.”® In order to
prove its prospective lost profits, the appellee "must deduct the actual
supervisory salary paid or, if no salary is paid, the reasonable value of the
i services that would have been attributable to performing the
mmn!ﬁ
In Smith v. Mark Coleman Construction, Inc.,'” the end result of the
construction included a 1 3/8 inch hump in a bedroom floor."” The trial
court found in favor of the owner, but only awarded damages based on a
“cosmetic fix" of the hump.'® The trial court excluded evidence of the
diminution of the value of the house due to the hump.'® The Second
District Court of Appeal held that the damages should be either the reasona-
ble cost of removing the hump (if no unreasonable economic waste), or the
difference in value of the house with the hump versus without the
hm.tﬂ
One type of damage that is difficult to prove is lost profits resulting
from lost bonding. The difficulty is that most contractors Iry to prove those
damages by showing their past track record in connection with tl.:eir
percentage of success on bids applied to their profitability. This is subject
o conjecture because other factors, such as the economy, or the contractor’s
own sharpening of the pencil based on the desire to obtain work at a
particular time is difficult to show. One case holding that proof of' lost
profits from loss of bonding was too speculative was Daniel International

156. 592 So. 2d 1185 (Fla. 5th Dist. Ct. App. 1992).
157. Id. at 1186-87.

158. 1d. at 1186.

159. Id. at 1187.

160. Id.

161. Indian River, 592 So. 2d at 1187.

162. 1d.

163. 594 So. 2d 812 (Fla. 2d Dist. . App. 1992).
164, Id. at 813.

165. 1d.

166. Id.

167. 1d. at 815.
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Corp. v. Better Construction, Inc."® It would seem that if the following
factors were shown, that a claim for lost profits due to lack of bonding
would not be speculative:

1. Contractor bids work and actually would have been low and thereby
be awarded but for the lack of a bond; and

2. The contractor can show that there was profit in the bid; and

3. The bid was within five percent of the next reasonable low bidder
to show that the contractor did not just prepare a low bid.

B. Attorney Fees

did not contain a request for attorney fees.'” While appellee-defendant
filed a motion for leave to file an amended answer which did contain a
request for attorney fees, appellant-plaintiff voluntarily dismissed the case
before the hearing on the pending motion."” Under the Florida Supreme
Court case of Stockman v, Downs,'™ it is error to award attorney fees
absent a demand for such fees in the pleadings.'”” It was common to
demand attorney fees in an affirmative claim. There was not as widespread
a practice of demanding attorney’s fees in an answer, which now should be
done to assure entitlement to attorney’s fees for defense.

In Aetna Casualty & Surety Co. v. Buck,'™ the Florida Supreme
Court interpreted section 713.24, Florida Statutes, with regard to whether the
1987 revisions make a surety liable for all reasonable attorney fees incurred
by a lien claimant in an action on a surety bond.'™ The court agreed with
the district court’s interpretation that section 713.24 does not limit attorney’s
fees to $500.00.” However, the court disagreed that section 713.24
allows a surety’s liability to be increased beyond the amount of the bond in
order to cover costs.”” The court said that while section 713.24(3) allows

168. 593 So. 24 524 (Fla. 3 Dist. C1. App, 1991).
169. 596 So. 24 156 (Fla. 4th Dist. 1. App, 1992).
170. Id.

171. 14,

172. 573 So. 2d 835 (Fia. 1991),

173. 1d. at 837.38,

174. 594 So. 2d 280 (Fla. 1992),

175. 1d. at 28283,

176. Id. at 283,
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a trial court to order the party providing the bond to either purchase an
additional bond or increase the existing bond, or to otherwi -

increased security, the statute does not permit the trial court to increase the
liability of the surety beyond the amount of the bond.”™ Hence, the full
amount of the lien-transfer bond is exposed for the principal, interest, and
costs, including attorney fees. However, the lienor is left with an unsecured
judgment against the owner for any costs which exceed the amount of the

bond.

C. Prejudgment Interest

In Hays v. Altamira Construction Corp.,'” the Fourth District Court
of Appeal ruled that the trial court should have awarded prejudgment
interest to the contractor as of the date that the owner refused payment
resulting in withdrawal from the job.'®

D. Limitation of Actions

In Baskerville-Donovan Engineers, Inc. v. Pensacola Executive House
Condominium Ass’n,'® the owner of an apartment complex hired Basker-
ville-Donovan Engineers, Inc. to prepare a report in connection with the
conversion of the apartment complex into residential condominiums.'™
Subsequently, a group of unit owners and directors of the Pensacola Execut-
ive House Condominium Association filed a complaint with the Bureau of
Condominiums against Executive House, Inc. and Baskerville-Donovan.'®
The complaint alleged that the report was improperly prepared, that the rep-
ort misrepresented the actual condition of the roof, and that the roof had
been in poor condition since July of 1982.'" After the Bureau of Condo-
miniums declared these allegations to be outside its jurisdiction, the
Association refiled the suit in circuit court.”® In its complaint to the
circuit court, the Association claimed that Baskerville-Donovan inadequately
examined the roof and inaccurately prepared the report, causing damage to

178. Id.

179. 591 So. 2d 257 (Fla. 4th Dist. Ct. App. 1991).
180. Id. at 259.

181, 581 So. 2d 1301 (Fla. 1991).

182, Id. at 1302

183, 1d,

184, Id.

185, Id,
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the Association and its members."® The trial court granted Baskerville-
Donovan’s motion for summary judgment on the ground that the lawsuit
was barred under the two-year statute of limitations for professional malpr-
actice, pursuant to section 95.11, Florida Statutes.'” The First District
Court of Appeal found no privity between the parties and reversed,
concluding that section 95.11 was applicable only where direct contractual
privity exists.'® The Florida Supreme Court affirmed the appellate court’s
holding." Thus, the existing rule in Florida is that the two year statute
of limitations found in section 95.11, Florida Statutes, applies to malpractice
actions only when direct privity of contract between the parties is pres-
ent 1%

Additionally, the Florida Supreme Court, in Garden v, Frier," has
determined that a land surveyor is not a "professional" for purposes of
applying the two year statute of limitations for professional malpractice.'

E. Discovery Issues

In News & Sun-Sentinel Co. v. Schwab, Twitty & Hanser Architectural
Group, Inc.,” the Florida Supreme Court was faced with the issue of
whether an architectural firm under contract with the School Board to
perform architectural services for the construction of a school was subject
to the provisions of Chapter 119 of the Florida Statutes, '* The appellant
newspaper sued the architectural firm seeking disclosure of documents under
the public records act of Chapter 119, Florida Statutes. ' The trial court
held that the architectural firm was not an agency within the meaning of
Chapter 119 and therefore did not have to produce the records.'® The
court held that "[t]he term ‘agency” as used in the Florida Public Records
Act is defined broadly to include private entities that act on behalf of any
public agency."”” This broad definition serves to insure that a public

186. Baskerville, 581 So. 2d at 1302,
187. FLA. STAT. § 95.11 (1983).

188. Baskerville, 581 So. 2d at 1302,
189. Id. at 1304,

190. Id.

191. 602 So. 2d 1273 (Fla. 1992).
192. Id. at 1277,

193. 596 So. 2d 1029 (Fla. 1992),
194. Id. at 1030,

195. PFLA. STAT. §§ 119.01-.16 (1989).
196. Sun-Sentinel, 596 So. 2d at 1031

197. Id. : =
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cy cannot avoid disclosure under the act by contractually delegating to
a private entity that which otherwise would be the agency’s ibility.
However, the Florida Supreme Court rejected petitioner’s contention that a
private corporation acts on behalf of a public agency merely by entering into
a contract to provide professional services to the agency.”™ Instead, the
court held that a totality of factors approach is to be used in determining
whether a private corporation is acting on behalf of a public agency.'”
These factors include, but are not limited to the following:

1) the level of public funding; 2) the commingling of funds; 3) whether
the activity was conducted on publicly owned property; 4) whether ser-
vices contracted for are an integral part of the public agency’s chosen
decision-making process; 5) whether the private entity is performing a
governmental function or a function which the public agency otherwise
would perform; 6) the extent of the public agency’s involvement with,
regulation of, or control over the private entity; 7) whether the private
entity was created by the public agency; 8) whether the public agency
has a substantial financial interest in the private entity; and 9) for who’s
[sic] benefit the private entity is functioning.™

The facts in the instant case reveal that pursuant to the above-noted
factors, the architectural firm was not acting on behalf of the school board
for purposes of the Public Records Act.™

In Plantation-Simon, Inc. v. Al Bahloul,™ the respondent/tenant
served a notice on "an officer, director, or managing agent having knowl-
edge of the matters in the complaint,"™ as provided in rule 1.310(b)(6),
Florida Rules of Civil Procedure.™ The respondent then served a second
notice of deposition, this time noticing a named individual, who was the
corporate general partner of the petitioner.™ Petitioner then moved for
a protective order, alleging that petitioner’s motion for protective order was
based on the position that the subpoena sought a specific individual, and
thus required a subpoena to compel attendance. The trial court denied the
protective order, and the petitioner sought certiorari review. The Fourth

198. 1d.
19, Id,
0. Id.
1. Sun-Sentinel, 596 So. 2d at 1032.

202. 59 So. 2d 1159 (Fla. 4th Dist. Ct. App. 1992).
203. Id. at 1161.

% FLA. R. Qv. P. 1.310.
Publisheglgmmmgz% So. 2d at 1161.
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District Court of Appeal denied the petition for certiorari, holding that the
petitioner was not required to serve notice of deposition according to the
procedure set forth in rule 1.310(b)(6). Instead, the court held that "s
party has the right to take the deposition of an officer . . . of a corporation
- - . already named and served as a party, by simple notice and without the
necessity of serving the official with a witness subpoena."?’”

In Scientific Games, Inc. v. Dittler Bros., Inc.,”® Dittler Brothers filed
a request for production of documents which, in effect, sought discovery of
information regarding Petitioner’s bid on a public contract to print lottery
tickets. Petitioners complied in part but resisted discovery in other respects,
relying on a number of theories for non-disclosure. Scientific Games
"contended that its proposal contain[ed] highly confidential information
protected by statute and rule."™ The court agreed with petitioners that
respondent did not make a requisite showing for all discovery it sought.
The test set forth by the First District Court of Appeal in determining
whether a party should be allowed to compel production is as follows:

When confronted with a claim for trade secrets or proprietary informa-
tion in opposition to a discovery request, the trial court (or, as in this
case, an administrative hearing officer) must first determine if the
materials sought to be protected are, in fact, trade secrets and propri-
etary information. Upon such a showing, the party seeking discovery
must demonstrate a reasonable necessity to obtain the information.”

Thus, in the instant case, the court found that the respondent did not
make the required showing necessary to compel production, and the parties
could litigate the matter without full disclosure.2!!

F. Expert Witness Costs

In St. Lucie County v. Federal Construction Co.* Federal, a
construction manager, entered into a construction management agreement
with St. Lucie County. A dispute arose from the tile contractor which the

Id.
Id. at 1162.
586 So. 2d 1128 (Fla. 1st Dist. Ct. App. 1991).
Id. at 1130.
210. Id. at 1131 (citing Goodyear Tire & Rubber Co. v. Cooney, 359 So. 2d 1200
(Fla. 1st Dist. Ct. App. 1978) (footnote omitted)).

nttgel hsdffortt AdMedu/nir/vol1 7iss1/7 2
212."°584 So. 2 122 (Fa. 4th Dist, Cx, App. 1991).
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owner, St. Lucie County, felt was not effectively resolved by the construc-
e mmgﬂ'-m The county sued Federal for breach of contract in failing
o assist in resolving the dispute.”* The Fourth District Court of

reversed the trial court’s directed verdict in favor of Federal.”* The court
also determined that the trial court did not follow precedent in assessing
costs for an expert witness who never appeared at trial.

VI. LIENS

In Palm Beach Mall, Inc. v. Southeast Millwork, Inc.,>’ the Fourth
District Court of Appeal held that a retail kiosk constructed for a lessee at
a shopping mall was not permanently affixed to the realty by virtue of the
clectric being "hard wired" into the mall’s existing electrical outlet.”® The
materials furnished for the kiosk could not be the basis for a lien against the
ma“'ll!

Business Men’s Assurance Co. of America v. A-1 Chattahoochee
Patios, Inc.,” was a case where the Fourth District Court of Appeal took
avery paternalistic view of the law for the lienor. The court found that the
subcontractor substantially complied with the construction lien law by the
timely mailing of a notice to owner prior to filing its construction lien
although such notice was actually delivered to the owner after the time of
recording the lien.”' The court reasoned that there was no resulting
prejudice or injury to the owner and the lien was immediately bonded
oft™ Pursuant to section 713.06(2)(d), Florida Statues, substantial
compliance without adverse effect was all that was required.™

In Lacentra Trucking, Inc. v. Flagler Federal Savings & Loan
Ass'n,™ the Fourth District Court of Appeal found that ascertainment of
boundary monuments and flagging and staking a construction site for an

213, Id. at 123,

24, I

215, Id. at 122.

216, St Lucie, 584 So. 2d at 123.

ig 393 So. 2d 1121 (Fla. 4th Dist. Ct. App. 1992).
. 1d.

9. 1d

220, 592 So. 2d 324 (Fla. 4th Dist. Ct. App. 1992).
1. Id. at 325.

2. 1.

23, 14,

224, 586 So. 2 474 (Fla. 4th Dist. Ct. App. 1991).
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improvement within thirty days of recordation of a notice of commencement
can constitute the "actual commencement" of the improvement by section
713.07(2), Florida Statutes, for construction liens to relate back to the date
of filing such notice.”

In Rite-Way Painting & Plastering, Inc. v. Tetor® the Second
District Court of Appeal found that a notice to owner delivered on the forty-
eighth day from first work was timely served where the forty-eighth day was
the first business day after the forty-fifth day which fell on a Saturday, and
the following Monday was a legal holiday.2” The court also sustained the
unjust enrichment claim of Rite-way, reciting the essential elements for this
theory to be a benefit conferred upon a defendant by the plaintiff, the
defendant’s appreciation of the benefit, and the defendant’s acceptance and
retention of the benefit under circumstances that make it inequitable for that
to occur without paying the value thereof.® While contracts implied in
fact require the assent of the parties, contracts implied in law do not require
such assent.”’

In Stresscon v. Madiedo,™ the Florida Supreme Court considered
whether the failure to notarize an otherwise timely and accurate statement
of account under Florida Statute, section 713. 16(2) (1987), may be cured by
verification after the fact, so long as there was no prejudice to the opposing
party.® The court answered the question in the negative and stated that
“the mechanics’ lien law is to be strictly construed in every particular and
strict compliance is an indispensable prerequisite for a person seeking affir-
mative relief under the statute."”® Furthermore, this section dealing with
sworn statements of account contains no language permitting either
substantial compliance or lack of prejudice to be considered in determining
the validity of a lien.

In Liberty International, Inc. v. Water Place, Inc.,” the Third
District Court of Appeal stated that the fact that the landlord filed a notice
regarding prohibition of mechanic’s liens pursuant to Florida Statutes, sec-
tion 713.10(2)(1987) did not preclude appellant from maintaining an action

225. 1d. at 475,
226. 582 So. 24 15 (Fla. 2d Dist. Ct. App. 1991),
227. Id. at 17,
228. 1d. at 17-18.
229. 1d. at 17,
230. 561 So. 2d 1351 (Fla, 1991).
231. Id. at 1359.
232. 1d. at 1360.
https:/ A dworlh s e Ak Hbaisdd7Dist. Ct. App. 1992).
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for an equitable lien.™ The lease and notice thereof did prevent the clai-
mant from maintaining an action for a construction lien on the landlord’s
property.” bt

The Florida Supreme Court in DiStefano Construction, Inc. v. Fidelity
& Deposit Co.,” determined that the recovery of costs on a claim of lien
wansferred to bond is not limited to $500., but is recoverable up to the full
penal sum of the lien transfer bond. DiStefano further held that the autho-
rity for recovery of attorney fees against a lien transfer bond surety is
section 713.29 and not section 627.428.%7 Another case so holding is
JM. Beeson Co. v. Sartori.™ The DiStefano court also held that it was
error to order the bond increased to include the full amount of the attorney
fees awarded.™

In Maplewood Phase One Homeowner’s Ass’n, v. Cecil,* the Fourth
District Court of Appeal stated, in dicta, that there is no good reason why
atrial court might not include the attorney fees in setting the amount of the
bond if the facts and circumstances required.”*!

In M & P Concrete Products, Inc. v. Woods,” the Fourth District
Court of Appeal considered whether section 713.29, Florida Statutes (1987)
authorizes an owner to recover attorney fees against a lien claimant who
failed to recover on the lien claim, but recovered judgment on a related
claim for damages.”® The court determined that, under these circumstanc-
es, the owner cannot be the prevailing party and, therefore, is not entitled
o attorney fees under the statute.”*

In Oliver General Fence, Inc. v. Roche,™ the lien action was ordered
fo go to mediation prior to trial.** At the mediation proceedings, the
parties entered into a stipulated settlement, which provided that "the issue
of attorney fees and costs will be decided by the trial judge at a hearing held

Id. at 411.

Id.

597 So. 2d 248 (Fla. 1992).

Id. at 249. This was also codified in the 1992 special session of the Legisla-

EEEE

. 584 So. 2d 572 (Fla. 4th Dist. Cr. App. 1991).
Id. at 573,
. 585 So. 2d 370 (Fla. 4th Dist. Ct. App. 1991).
Id.
. 590 So. 2d 429 (Fla. 4th Dist. Ct. App. 1991).
. Id. at 430,
Id.

. 394 So. 2d 339 (Fla. 5th Dist. Q1. App. 1992).
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within sixty days."*’ At the hearing on attorneys fees, the trial court
denied both parties’ request for attorney fees, holding that the case was
resolved by settlement and thus, there was no "prevailing party" pursuant to
section 713.29, Florida Statutes.* On appeal, the Fifth District Court of
Appeal found that since no additional evidence was submitted subsequent
to the mediation, the trial court committed fundamental error when it
enforced the lien. However, the appellate court did affirm the trial
court’s denial of statutory attorney’s fees.”° Thus, contractors should take
heed in drafting mediation settlements, and in submitting proof based on a
default in the settlement.

In Gentile v. F. Gaudio Tile & Marble Creations, Inc.' the Fourth
District Court of Appeal found that the owner was entitled to recover as
damages the cost in having an invalid mechanic’s lien transferred to bond.

In Freedman v. Collier Commercial Builders, Inc.”* a contractor,
after recording a claim of lien, filed for arbitration to collect from the owner
pursuant to the construction contract.™® After the arbitration award, the
contractor filed suit to confirm the award and enter judgment, plus attorney
fees, pursuant to the lien law.” The Second District Court of Appeal
found that the contractor was not entitled an award of attorney fees, pursuant
to section 713.29, Florida Statutes (1990), as the amendment to the statute
allowing fee awards in arbitration proceedings did not become effective until
after the contractor began the action to enforce its lien.>*

In Stevens v. Site Developers, Inc.,”® the contractor included in his
claim of lien amounts claimed as items of damages for breach of contract
in the nature of loss of profits and construction delay.® The amounts
claimed for these items made the amount of the claimed lien greatly in
excess of the amount of the mechanic’s lien finally found by the trial
judge.® The Fifth District Court of Appeal found, however, that "the
amounts claimed as a mechanic’s lien and the amount finally allowed by the

247. Id.

248. Id. at 340,

249. Id.

250. Roche, 594 So. 2d at 340,

251. 596 So. 2d 175 (Fla. 4th Dist. Ct. App. 1992).

252. 596 So.2d 115 (Fla. 2d Dist. Ct, App. 1992),

253. Id. at 116,

254, Id.

255. Id.

256. 584 So. 2d 1064 (Fla. 5th Dist. Ct. App. 1991).
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irial judge do not alone determine the lien to be fraudulent as a matter of
law."® The court further held that trial judge still has discretion in
determining the intent and existence of bad faith of the lienor when the
lienor states the amount of the lien claimed.® Thus, without intent to
inflate the lien, a fraudulent lien should not be found. One key factor the
court relied on in its holding was that fact that the lienor sought advice of
counsel before recording the lien.”!

In Mode, Inc. v. Hardrives Co.,” the Fourth District Court of Appeal
stated that the lien claimant was entitled to prejudgment interest from the
carliest date that payment was demanded from the owner.” In this case,
for the major part of damages recovered, that date was the date of filing a
claim of lien.® An order discharging a lien pursuant to a motion to
discharge for failure to respond to a twenty day summons to show cause is
not an appealable order. As indicated in A & M Painting v. Jennings,™
the proper review for such an order would be by certiorari.”

VIl. BONDS AND INSURANCE

A. Payment and Performance Bonds

The Florida Supreme Court resolved the conflict among the Florida
appellate districts on the issue of whether a performance bond surety may
be liable for delay damages under a performance bond which does not
specifically include coverage for delay damages. In American Home
Assurance Co. v. Larkin General Hospital, Ltd.™ the Florida Supreme
Court held that a performance bond surety is not liable for delay damages
under a performance bond unless the bond expressly provides coverage for
such a loss.™®

In St Paul Mercury Insurance Co. v. Department of State, a

Id. at 1065.

Id,

Stevens, 584 So. 2d at 819.

583 So. 2d 819 (Fla. 4th Dist. Cr. App. 1991).
Id. at 820,

Id.

598 So. 2d 335 (Fla. 4th Dist. Ct. App. 1992).
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performance bond was issued by the contractor in favor of the owner, Depa-
rtment of State.”® When the contractor defaulted, the State sued the
surety, claiming the full penal sum of the bond.?" Reversing the trial
court judgment against the surety in the amount of the bond, the First
District Court of Appeal pointed out that the penal sum of the bond is the
outside limit of liability, not a liquidated damage ™ The case was
remanded to the trial court for entry of judgment against the surety in the
amount of the damages suffered in completing the work, which was Jess
than the penal sum of the bond.?”

Centex-Rodgers Construction Co. v. Hensel Phelps Construction
Co.,”™ addressed the issue of whether service of process upon the Insur-
ance Commissioner as agent of the surety constitutes perfected service, or
whether such service is complete only upon transmission by the Insurance
Commissioner and receipt by the surety.” The First District Court of
Appeal ruled that "[t]he plain meaning of the language of Florida Statutes,
sections 624.422 and 624.423 indicates that service of process is complete
when the Insurance Commissioner, in his role as process agent for the
" insurer is served."?¢

In Mursten Construction Co. v. C.E.S. Industries, Inc.,””" a subcontra-
ctor’s material supplier sued the general contractor and surety seeking to
recover under a payment bond.”® The materials supplier filed suit against
the owner to enforce a lien.”” The answer of the owner raised the defense
of the existence of a payment bond pursuant to section 713.23, Florida Stat-
utes. The claimant then amended its complaint and served an amended
complaint substituting a claim against the payment bond for the claim to
enforce the lien.” However, there was no notice of nonpayment served
on the surety.”? The claimant argued that the service of the amended
complaint acted as the notice of nonpayment in that the amended complaint

270. Id. at 977.

271. Id.

272. Id.

273, Id

274. 591 So. 2d 1117 (Fla. 1st Dist. Ct. App. 1992).
275. Id. at 1119.

276. Id.

277. 588 So. 2d 1061 (Fla. 3d Dist, Ct. App. 1991).
278. Id. at 1062.

279. Id.
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281. Mursten, 588 So. 2d at 1062

iss1/7 28
https://nsuworks.nova.edu/nlr/vol17/iss1/7



1992] Leiby: Construction LM fb&/ 1992 Survey of Florida Law 185

was served on counsel within the ninety days from last delivery.® The
Third District Court of Appeal strictly construed the statute which requires
service of the notice of nonpayment as a precondition to bringing the action
and dismissed the claim against the surety for failure to timely serve the
notice.”

In Burke Co. v. Bruce M. Ross Co.™ the First District Court of
Appeal interpreted the notice requirement of section 255.05(2)(198), Florida
Statutes as such notice requirement applies to a rental equipment sup-
plier® The court determined that ninety day notice period for recovery
under a public construction payment bond runs from the last date of actual
use of rental equipment, not the last date of delivery.® This created conf-
lict with the case of Moretrench American Corp. v. Taylor Woodrow
Construction Corp.,” in which the Second District Court of Appeal held
that the minety day notice must be served within ninety days from last
delivery of the rental equipment to the site, regardless of the time of
use.® The Florida legislature resolved this conflict in the special session
by amending both section 713.23 and section 255.05 to provide that the
ninety day notice must be served within ninety days from when the rental
equipment was last available for use.”

In Ohio Casualty Ins. Co. v. MRK Construction, Inc.,”™ the unpaid
subcontractor sued the prime contractor and the payment bond surety more
than one year from the last date of performance by the subcontractor alleged
in the complaint.® The surety raised the defense of untimely suit.™
During trial, the subcontractor adduced testimony that the last work was
performed at a time later than that alleged in the complaint, and the surety
objected.”™ The plaintiff then asked the court for leave to amend the
pleadings to conform to the proof.™ The trial court allowed the amend-

282. Id. at 1062-63.

283. Id. at 1063,
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285. Id. at 384,
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ment, and later entered judgment in favor of the unpaid subcontractor,®
On appeal, the Second District Court of Appeal acknowledged the discret;.
onary authority of the trial court to allow the amendment to conform to the
proof, but held that the surety was prejudiced.® The court then ordered
the trial court to allow the pleadings to be amended, including an opportuni-
ty for the surety to amend its defenses before tria] >’

B. Insurance Certificate

In Criterion Leasing Group v. Gulf Coast Plastering & Drywall ™
an insurer provided a certificate of insurance indicating that subcontractor’s
employees were covered by workers’ compensation.”® The subcontractor
overlooked notifying the agency which handles its personal matters that it
recently hired an employee.” When that employee became injured at a
construction project, the insurer denied liability.® The First District
Court of Appeal held that the insurer Wwas estopped from denying liability
under the principle of promissory estoppel.* The court stated that it was
foreseeable to the insurer that the subcontractor would use the certificate of
insurance as proof of workers’ compensation coverage.*® Had the cer-
tificate of insurance not been submitted to the general contractor as proof of
workers’ compensation coverage, the general contractor’s policy would
cover the subcontractor’s employees.*

Additionally, in Mandico v. Taos Construction, Inc.,*” the Florida
Supreme Court determined that if a general contractor provided workers’
compensation insurance for a subcontractor by deducting premiums from
payments due, and where the injured worker claimed and recovered workers’
compensation benefits, the general contractor was entitled to the workers’
compensation immunity from suit, >

295. Ohio Casualty, 602 So. 2d at 977.
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VIII. CONCLUSION

This year was a significant year for construction law due to the
devastation left by Hurricane Andrew. The impact of Hurricane Andrew has
been an increase in litigation involving defective design and faulty
construction. The result will undoubtedly be an increase in case law
ivolving construction claims.
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