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doctrine, while perhaps not easy to define in any case, appeared to the
court to be particularly difficult in the asbestos context.268 While
clearly concerned about problems which the doctrine could entail, the
court declined to take a final position on it, stating:

While we recognize the clearly established majority view on
this issue [against adoption of the doctrine] ...we do not find it
necessary to accept or reject the market theory approach; rather,
we find that, since Copeland has identified several of the named
defendants as having manufactured the products that caused his
injury, this case neither requires nor justifies the major policy
changes necessary to adopt the market share theory in Florida.269

While the issue of market share can still be considered an open
one, it seems unlikely that the court will adopt it in the asbestos con-
text. On the other hand, many of the court's reasons against the doc-
trine would not apply to a DES case where all of the defendants pro-
duced identical products and so exposed plaintiff to the same risk. In
such a case, the market share doctrine could have more appeal.

XII. The Seat Belt Defense

The Florida Supreme Court adopted the "seat belt defense" in In-
surance Co. of North America v. Pasakarnis7 ° The court considered
possible ways to treat the failure to use an available operational seat
belt (negligence per se, contributory negligence, and mitigation of dam-
ages) and adopted the position that, unless failure to use the belt actu-
ally caused the accident, it should be considered in the mitigation of
damages.2 7

1 The court stated that defendant had:

ket and to the amount of dust a product generates.
471 So. 2d at 538.

268. Id.
269. Id. at 539.
270. 451 So. 2d 447 (Fla. 1984).
271.

If there is competent evidence to prove that the failure to use an available
and operational seat belt produced or contributed substantially to produc-
ing at least a portion of plaintiff's damages, then the jury should be per-
mitted to consider this factor, along with all other facts in evidence, in
deciding whether the damages for which defendant may otherwise be lia-
ble should be reduced. Nonuse of an available seat belt, however, should
not be considered by the triers of fact in resolving the issue of liability
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The burden of pleading and proving that the plaintiff did not
use an available and operational seat belt, that the plaintiff's fail-
ure to use the seat belt was unreasonable under the circumstances,
and that there was a causal relationship between the injuries sus-
tained by the plaintiff and plaintiff's failure to buckle up.z27

The meaning of Pasakarnis2" was tested in Volkswagen of

unless it has been alleged and proved that such nonuse was a proximate
cause of the accident.

Id. at 454. [Footnote omitted].
272. Id. [Emphasis added]. In The Florida Bar Standard Jury Instructions Civil

85-1, 475 So. 2d 682 (Fla. 1985) (per curiam), the supreme court granted permission
to publish a number of revisions and additions to the FLORIDA STANDARD JURY IN-

STRUCTIONS (Civil), including an instruction regarding seat belts. The permission to
publish the instructions, which came as a report from the Supreme Court Committee
on Standard Jury Instructions (Civil), does not indicate any decision by the court that
the instructions correctly state the law. Permission to publish only indicates "the good
faith attempt of the committee to express an accurate statement in the designated ar-
eas." Id. at 683. The new instruction relating to seat belts is as follows:

6.14 Failure To Use Seat Belt
An additional question for your determination on the defense is

whether some or all of (claimant's) damages were caused by [his] [her]
failure to use a seat belt.

The issues for your determination on this question are whether the
greater weight of the evidence shows [that the automobile occupied by
(claimant) was equipped with an available and fully operational seat beltJ
that (claimant) did not use the seat belt, that a reasonably careful person
would have done so under the circumstances, and that (claimant's) failure
to use the seat belt produced or contributed substantially to producing the
damages sustained by claimant.

If the greater weight of evidence does not support (defendant) on each
of these issues, then your verdict on this question should be for (claimant).
If the greater weight of the evidence supports (defendant) on these issues,
you should determine what percentage of (claimant's) total damages were
caused by [his] [her] failure to use the seat belt.

Id. (The comment, notes, model charges and special verdict forms were also included
but are omitted here.)

As this article goes to press, SB 210, a bill which would require seat belt use
(subject to a $20 fine for failure to comply) is pending in the Florida legislature. As-
suming the passage of this bill, some will argue that failure to wear a seat belt should
be considered negligence per se. This author, however, believes that even if this bill
passes, the approach taken by the supreme court is the correct one. When a wrongful
act by the plaintiff does not cause the accident itself but does contribute to the injuries,
the best approach to the situation is to treat the conduct as one mitigating damage.

273. The doctrine was applied in Allstate Ins. Co. v. Lafferty, 451 So. 2d 446
(Fla. 1984), decided the same day as Pasakarnis.
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America v. Long.2 74 In that case, defendant failed to specifically plead
the seat belt defense but did generally plead the contributory negli-
gence of the plaintiff as the proximate cause of the accident and the
injuries. The question was whether this was sufficient,2 75 and the Flor-
ida Supreme Court held that it was not. "The record clearly reflects
that the seat belt issue was not specifically asserted as a defense either
in the pleadings or by pretrial motions. We reject the argument by
Volkswagen that an allegation of comparative negligence includes the
seat belt defense. '276

XIII. Injury From Contaminated Food

It is clear that one who consumes contaminated food and suffers
injury thereby may recover against the manufacturer of the food prod-
uct.277 Doyle v. Pillsbury Co. 278 considered the issue of whether the

274. 476 So. 2d 1267 (Fla. 1985).
275. The key portion of the defendant's answer alleged in part that "Plaintiffs

... so carelessly and negligently conducted themselves in the operation of the motor
vehicle ... as to proximately cause or contribute to the accident and injuries com-
plained of." Id. at 1268.

276. Id. at 1269. The district court of appeals had based its decision in the case
on pre-Pasakarnis authority which rejected any use of the "seat belt defense" at all.
Thus, the supreme court upheld the result only of the lower court decision. Id. The
decision was consistent with an earlier decision by the supreme court, Protective Casu-
alty Ins. Co. v. Killane, 459 So. 2d 1037 (Fla. 1984), in which the court agreed that
the issue could not be raised at trial when it had not been mentioned in the pleadings
or in the pretrial stipulation. The trial judge had ordered that all issues be included in
the stipulation whether they were issues of law or of fact. Id. at 1038.

277. An implied warranty action was recognized in favor of a non- purchaser
member of the household of the purchaser against the manufacturer of an unwhole-
some food product which the plaintiff partially consumed, in Blanton v. Cudahy Pack-
ing Co., 19 So. 2d 313 (Fla. 1944); against retailers in Sencer v. Carl's Markets, Inc.,
45 So. 2d 671 (Fla. 1950) (en banc), and against restaurants in Cliett v. Lauderdale
Biltmore Corp., 39 So. 2d 476 (Fla. 1949).

In Food Fair Stores of Fla., Inc. v. Macurda, 93 So. 2d 860 (Fla. 1957), a breach
of warranty action was allowed against the retailer for nausea, vomiting, diarrhea and
related injuries caused by ingesting a portion of canned spinach only to discover worms
and worm pieces in the remainder. The court discussed the question of whether worms
made the spinach "deleterious, unwholesome or unfit for human consumption," as
follows:

Admittedly we are no connoisseurs of cuisine that qualifies us to view
as delicacies some foodstuffs that might be indigestible by others. To cer-
tain tribes of American Indians we understand that such creatures as
worms, grasshoppers, snails and the like are acceptable as delicious mor-

Torts 1229

63

Joseph: Torts

Published by NSUWorks, 1986



Nova Law Journal
I

food must actually be ingested in order for recovery to be permitted.

Doyle involved a can of peas contaminated with an insect. Upon
opening the can, the plaintiff saw an insect floating in it. This startled
plaintiff, who "jumped back in alarm, fell over a chair and suffered
physical injuries." '279 The courts below considered the issue one of lack
of "impact." The trial court granted a summary judgment and the ap-
pellate court affirmed on that basis.2 °0 The appellate court used the
case, however, to add its voice to others who were questioning the con-
tinued validity of the impact rule in Florida.28'

The Florida Supreme Court declined to see the issue as one of
"impact" and saw it, instead, as one of foreseeability. When part of the
unwholesome food is consumed, the illness of the consumer is foresee-
able. Merely observing such food is not generally as traumatic, and so
the requisite foreseeability necessary to hold the defendant liable is
lacking. For this reason, the court felt the granting of summary judg-
ment to the defendants was proper. 282

sels of food. We are told that canned Mexican worms grace the shelves of
many delicatessens and in certain swank social levels, which few of us ever
reach, it is said that roasted snails are available with the trays of hors
d'ouvres at pre-dinner cocktail parties. However, for the masses who have
moved ahead of the Indians but who perhaps have not yet reached the
"snail set," such invertebrates as worms and snails are generally frowned
upon as totally unwholesome and unfit for human consumption. Indeed
they are in a class with roaches, mice, flies and other nauseous intruders
that the cases indicate have at times found their way into bottles, cans or
other foodstuff containers.

Id. at 861.

278. 476 So. 2d 1271 (Fla. 1985).

279. Id.

280. Id.

281. The question certified as one of great public importance was: "Should Flor-
ida abrogate the 'impact rule' and allow recovery for physical injuries caused by a
defendant's negligence in the absence of physical impact upon the plaintiff?" Id. See
the discussion of the partial abrogation of the impact rule, supra text accompanying
notes 26 through 56.

282. 476 So. 2d at 1271. While noting in a footnote that "the impact rule itself
is a convenient means of determining foreseeabillity," the court, while approving the
affirmance of the summary judgment, "quash[ed] that portion [of the district court
opinion] applying the impact rule to the circumstances of this case." Id. at 1272.

1230 [Vol. 10

64

Nova Law Review, Vol. 10, Iss. 3 [1986], Art. 8

https://nsuworks.nova.edu/nlr/vol10/iss3/8



Torts

XIV. Defamation

Mid-Florida Television Corp. v. Boyles283 considered the status of
the libel per se action and of pleading libel per se in light of the United
States Supreme Court decision in Gertz v. Robert Welch, Inc.284 In
Florida:

Words [are] actionable per se [if] their injurious character is a
fact of common notoriety, established by the general consent of
men, and the courts consequently take judicial notice of it. Words
amounting to a libel per se necessarily import damage and malice
in legal contemplation, so these elements need not be pleaded or
proved, as they are conclusively presumed as a matter of law in
such cases. 28 5

Common law defamation action by private plaintiffs against media
defendants seemed to be altered when the United States Supreme
Court balanced the traditional right to protect oneself against being
defamed with the freedom of speech and press guaranteed by the first
amendment. In Gertz, the Court held on the facts that liability without
fault was not permissible under the first amendment, 286 and that
neither presumed nor punitive damages were constitutional unless
plaintiff could show malice as that term was defined by New York
Times Co. v. Sullivan.281 7

283. 467 So. 2d 282 (Fla. 1985).
284. 418 U.S. 323 (1974).
285. Layne v. Tribune Co., 146 So. 234, 236 (Fla. 1933). "But words or publica-

tions actionable only per quod are those whose injurious effect must be established by
due allegation and proof." Id.

286. "We hold that, so long as they do not impose liability without fault, the
States may define for themselves the appropriate standard of liability for a publisher or
broadcaster of defamatory falsehood injurious to a private individual." 418 U.S. at 347
[Footnote omitted].

287. 376 U.S. 254, 280 (1963) (" 'actual malice' - that is, with knowledge that
it was false or with reckless disregard of whether it was false or not." 418 U.S. at 349).
"It is necessary to restrict defamation plaintiffs who do not prove knowledge of falsity
or reckless disregard for the truth to compensation for actual injury." Id. Gertz also
states, "We also find no justification for allowing awards of punitive damages. . . . In
short, the private defamation plaintiff who establishes liability under a less demanding
standard than that stated by New York Times may recover only such damages as are
sufficient to compensate him for actual injury." Id. at 350.

Recently, in Dun and Bradstreet, Inc. v. Greenmoss Builders, Inc., 105 S. Ct.
2939 (1985), the Supreme Court narrowed the presumed application of Gertz. Dun and
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In light of Gertz, what is the effect of pleading negligence and
actual damage, as required by that case?288 Also, what is the effect of
characterizing the action, in the pleadings, as one which was "defama-
tory per se . . . libel per se, and slander per se"? 2 9 The district court
of appeal held that Gertz had not abolished the libel per se section but
had merely altered the pleading requirements for the action. It stated
that "[a] distinction still remains between libel per se and libel per
quod: the necessity in the latter action for pleading and proving the
innuendo.

'290

The Florida Supreme Court stated that as long as the complaint
satisfied the Gertz requirements, there was nothing wrong with charac-
terizing the action as one of libel per se, and that the term "remains a
useful shorthand for giving a media defendant notice that the plaintiff
is relying upon the words sued upon as facially defamatory and there-
fore actionable without resort to innuendo. 291

XV. Interference With Business Relationships

The Florida Supreme Court considered the pleading requirements
for tortious interference with a business relationship in its review of the
First District Court of Appeal decision in Tamiami Trail Tours, Inc. v.
Cotton.292 Plaintiff essentially alleged that defendants engaged in a
smear campaign against plaintiff's taxi cabs, designed to steer business

Bradstreet involved the publication of credit reports by Dun and Bradstreet to five
subscribers. The Supreme Court upheld an award of presumed and punitive damages
absent proof of actual malice. The plurality opinion by Justice Powell, joined by Jus-
tices Rehnquiust and O'Connor stated: "[W]e conclude that permitting recovery of
presumed a punitive damages in defamation cases absent a showing of 'actual malice'
does not violate the First Amendment when the defamatory statements do not involve
matters of public concern." Id. at 2943. In separate opinions, Chief Justice Burger and
Justice White concurred in the judgment and in the limitation of Gertz to matters of
public concern. Both, however, would go further and overrule Gertz entirely. Id. at
2943 and 2946.

288. Boyles v. Mid-Florida Television Corp., 431 So. 2d 627, 634 (Fla. 5th Dist.
Ct. App. 1983). These allegations were included in count one. Count four incorporated
count one by reference and also alleged "New York Times" malice. Id.

289. Boyles, 431 So. 2d at 632 (Fla. 1983).
290. Id. at 633. "'Innuendo' simply means that facts extrensic to those published

must be known in order to inflict an injury." Id.
291. 467 So. 2d at 283. Justice Ehrlich, concurring specially, wisely argued that

the term was not useful and would tend to confuse parties and courts alike. Id.
292. 432 So. 2d 148 (Fla. 1st Dist. Ct. App. 1983).
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away from the plaintiff. The campaign included sabotage, verbal har-
assment, speaking ill of plaintiff to prospective customers, and as-
sault.29 3 Plaintiff's income allegedly dropped substantially and eventu-
ally the plaintiff filed suit.294 There was a jury verdict for plaintiff.29 5

Defendants appealed, arguing, inter alia, that the case for tortious in-
terference with a business relationship could not be made out without a
showing that they acted to obtain a business advantage over the plain-
tiff.29 ' The appellate court rejected defendant's position, stating the
four elements necessary to make out the prima facie case: "1) the exis-
tence of a business relationship not necessarily evidenced by an en-
forceable contract; 2) knowledge of the relationship on the part of the
defendant; 3) an intentional and unjustified interference with that rela-
tionship by the defendant; and 4) damage to the plaintiff as a result of
the breach of the relationship. ' '297

The supreme court agreed, stating: "We approve that portion of
the decision of the district court and, to the extent they conflict, disap-
prove the decisions of the Third District Court of Appeal in Hales, 98

John B. Reid and Associates, Inc.299 and Berenson. 30 0

293. Id. at 150.
294. Id.
295. Id. at 151.
296. Id.
297. Id.
298. Hales v. Ashland Oil, Inc., 342 So. 2d 984 (Fla. 3d Dist. Ct. App. 1977),

cert. denied, 359 So. 2d 1214 (Fla. 1978).
299. John B. Reid and Assoc's v. Jimenez, 181 So. 2d 575 (Fla. 3d Dist. Ct.

App. 1965).
300. Berenson v. World Jail-Alai, Inc., 374 So. 2d 35 (Fla. 3d Dist. Ct. App.

1979) (quoting Tamiami Trail Tours, Inc. v. Cotton, 463 So. 2d, 1126, 1127 (Fla.
1985) (per curiam)). The court quoted with approval the four factors listed in the
appellate court opinion.

It may well be that most such cases will involve proof that the defend-
ant's motive was to secure a business advantage and, thus, that the inter-
ference was intentional. However, we see no logical reason why one who
damages another in his business relationships should escape liability be-
cause his motive is malice rather than greed.

Id. at 1128. "This issue is controlled by our decision in Dade Enterprises [Inc. v.
Wometco Theatres, Inc., 119 Fla. 70, 160 So. 209 (1935)] which does not require that
the plaintiff in such suit establish that the defendant interfered with the business rela-
tionship in order to secure a business advantage." Id. at 1127-28.

In The Florida Bar Standard Jury Instructions Civil 85-1, 475 So. 2d 682, 689-91
(Fla. 1985), two new jury instructions were approved for publication.

MI 7.1 Interference With A Contract Not Terminable At Will
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XVI. Strict Liability for Damage by Dogs

Florida provides by statute that "[o]wners of dogs shall be liable

The issue(s) for your determination on the claim of (claimant)
against (defendant) are whether (defendant) interfered with a contract be-
tween (claimant) and (name) and did so intentionally; and, if so, whether
such interference caused damage to (claimant).

A person interferes with a contract between two [or more] persons if
he induces or otherwise causes one of them to breach or refuse to perform
the contract.

Intentional interference with another person's contract is improper.
Interference is intentional if the person interfering knows of the contract
with which he is interfering, knows he is interfering, and desires to inter-
fere or knows that interference is substantially certain to occur as a result
of his actions.

If the greater weight of the evidence does not support the claim of
(claimant) then your verdict should be for (defendant). However, if the
greater weight of the evidence does not support the claim of (claimant),
then your verdict should be for (claimant) and against (defendant).

"Greater weight of the evidence" means the more persuasive and con-
vincing force and effect of the entire evidence in the case.

If you find for (defendant), you will not consider the matter of dam-
ages. But, if you find for (claimant), you should award (claimant) an
amount of money that the greater weight of the evidence shows will fairly
and adequately compensate (claimant) for such [loss] [or] [damage] as
was caused by the intentional interference. Such interference is the cause
of [loss] [or] [damage] if it directly and in a natural continuous sequence
produces or contributes substantially to producing such [loss] [or]
[damage].

Id.

MI 7.2 Interference With Contract Terminable At Will Or With Pro-
spective Business Relations; Competition Or Financial Interest Defense.
The issues for your determination on the claim of (claimant) against (de-
fendant) are whether (defendant) interfered with business relations be-
tween (claimant) and (name) and did so improperly and intentionally; and
if so, whether such interference caused damage to (claimant).

The first question is whether (defendant) interfered with (claimant's)
business relations with (name) by inducing or otherwise causing (name)
[not to enter into a contract with (claimant)] [not to continue doing busi-
ness with (claimant)] [to terminate or bring to an end a contract which
(name) was not bound to continue with (claimant)] [(describe other
interference)].

If (defendant) did [interfere with (claimant's) business relations with
(name)] [cause (name) to cease doing business with (claimant)], then the
next question is whether, as contended by (claimant), the interference by
(defendant) was improper. A person who enjoys business relations with
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for any damage done by their dogs to . . . persons." ' The construc-
tion of that statute was tested by the Florida Supreme Court in Jones

another is entitled to protection from improper interference with that rela-
tionship. However, another person is entitled to [compete for business] [or]
[advance his own financial interest] so long as he has a proper reason or
motive and he uses proper methods.

A person who interferes with the business relations of another with
the motive and purpose, at least in part, to advance [or protect] his own
business [or financial] interests, does not interfere with an improper mo-
tive. But one who interferes only out of spite, or to do injury to others, or
for other bad motive, has no justification, and his interference is improper.

So also, a person who interferes with another's business relations us-
ing ordinary business methods [of competition] does not interfere by an
improper method. But one who uses physical violence, misrepresentations,
illegal conduct or threats of illegal conduct, and the like, has no privilege
to use those methods, and his interference using such methods is improper.

If (defendant's) inierference was improper, the last question is
whether it was intentional as well. Interference is intentional if the person
interfering knows of the business relationship with which he is interfering,
knows he is interfering with that relationship, and desires to interfere or
knows that interference is substantially certain to occur as a result of his
action.

If the greater weight of the evidence does not support the claim of
(claimant), [that (defendant) intentionally interfered with (claimant's)
[contract] [business relationship] with (name),] then your verdict should
be for (defendant).

"Greater weight of the evidence" means the more persuasive and con-
vincing force and effect of the entire evidence of the case.

[However, if the greater weight of the evidence does support the claim
of (claimant), then you shall consider the defense of (defendant). On the
defense, the issue for your determination is whether (defendant) acted
properly in interfering as he did.]

If the greater weight of the evidence [does not support the defense of
(defendant) and the greater weight of the evidence] does support the claim
of (claimant), the [sic] your verdict should be for (claimant).

If you find for (defendant), you will not consider the matter of dam-
ages. But, if you find for (claimant), you should award (claimant) an
amount of money that the greater weight of the evidence shows will fairly
and adequately compensate (claimant) for such [loss] [or] [damage] as
was caused by the intentional interference. Such interference is the cause
of [loss] [or] [damage] if it directly and in a natural and continuous se-
quence produces or contributes substantially to producing such [loss] [or]
[damage].

Id. [Notes and Comments omitted].
301. FLA. STAT. § 767.01 (1985).
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v. Utica Mutual Insurance Co. 302 Several boys, one of them the son of
Roy Davis, the respondent's insured, hitched the dog owned by the Da-
vis family to a wagon. While so hitched, the dog chased another dog.
The wagon hit and injured another one of the boys, Donnie Jones. The
dog itself never touched Jones.303 The major questions raised before the
supreme court 0 4 were whether the statute should be interpreted as
broadly as its words, or restricted to risks associated particularly with
dog ownership and whether the dog was a cause of the injury.305

Arguably, these two issues blend into each other. Dean Prosser has
stated the issue to be one of the limits of liability for injuries caused
without fault:

The intentional wrongdoer is commonly held liable for conse-
quences extending beyond the scope of the foreseeable risk he cre-
ates, and many courts have carried negligence liability beyond the
risk to some extent. But where there is neither intentional harm nor
negligence, the line is generally drawn at the limits of the risk, or
even within it. This limitation has been expressed by saying that
the defendant's duty to insure safety extends only to certain conse-
quences. More commonly, it is said that the defendant's conduct is
not the "proximate cause" of the damage. But ordinarily in such
cases no question of causation is involved, and the limitation is one
of policy underlying liability. 8"

Generally, strict liability is imposed upon some activity which it is
reasonable but highly dangerous to do.30 7 Thus, if this reasoning were
followed, the statute would apply only if the injury was caused by a

302. 463 So. 2d 1153 (Fla. 1985).
303. Id.
304. The trial court directed a verdict for Jones but the Second District Court of

Appeal reversed in Utica Mut. Ins. Co. v. Jones, 408 So. 2d 769, 772 (Fla. 2d Dist. Ct.
App. 1982).

305. Jones, 463 So. 2d at 1155. Another issue considered was whether the policy
of insurance covered the accident at all. The policy had been issued to cover accidents
in relation to a nursery business, and the supreme court found that since the dog in-
volved was a watchdog, the function of which was to run free in the nursery, and since
the dog was doing so at the time of the injury, the issue of whether the facts showed
that the dog's action was within the scope of coverage of the policy had been properly
left by the trial court to the jury. Id. at 1156.

306. PROSSER, THE LAW OF TORTS (4th ed. 1971). [Footnotes omitted].
307. "In general, strict liability has been confined to consequences which lie

within the extraordinary risk whose existence calls for such special responsibility."
PROSSER, THE LAW OF TORTS 518 (4th ed. 1971).
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peculiar characteristic of dogs.308 The Second District Court of Appeal
acknowledged that a dog chasing another dog is a "canine characteris-
tic."30 9 The dog, however, did not, itself, hit the boy. Only because the
dog was hooked to a wagon was there an injury. Therefore, said the
Second District Court, the canine characteristic did not cause the
injury.

3 10

The supreme court rejected this argument, holding that the statute
imposes strict liability in any situation where, by the normal rules of
causation, the dog was a proximate cause of the injury.311 Thus, while
some "affirmative or aggressive act by the dog is required,"3 2 it is not
required that the act be directed specifically against the one injured, as
had been required by some earlier cases. 3 The supreme court found
by implication, that contrary appellate court opinions had improperly
ignored doctrines of concurrent causation, holding that only one of the
two actual causes was the proximate cause of the injury. 1 4

308. Utica Mutual Ins. Co. v. Jones, 408 So. 2d 769, 771 (Fla. 2d Dist. Ct. App.
1982).

309. Id.
310. Id. The Second District Court of Appeal also argued for a narrow interpre-

tation because of the interesting enacting history of the statute. On two different occa-
sions, the statute, as enacted, applied to damage to livestock only and each time the
compiler had added language making the statute applicable to people. Id. The Second
District Court of Appeal answered this objection by noting that the statute in its pre-
sent form had been re-enacted and was, therefore, valid. Id. The supreme court did not
address the point directly, only noting that "plain and unambiguous language in a stat-
ute needs no construction and creates the obvious duty to enforce the law according to
its terms." Jones v. Utica Mut. Ins. Co., 463 So. 2d 1153, 1156 (Fla. 1985).

311. Id.
312. Id.
313. See, e.g., Rutland v. Biuel, 277 So. 2d 807 (Fla. 2d Dist. Ct. App. 1973)

(plaintiff heard a dog cry out, looked down, saw the dog, stepped down and tripped
over the animal) The Second District held "that F.S. section 767.01 F.S.A. is not ap-
plicable to a situation where the dog takes no affirmative or aggressive action toward
the injured party. Id. at 809. [Emphasis added].

314.
In the ordinary negligence context, a defendant is liable for injury

produced or substantially produced in a natural and continuous sequence
by his conduct, such that "but for" such conduct, the injury would not
have occurred. Such liability is not escaped in the recognition that the in-
jury would not have occurred "but for" the concurrence or intervention of
some other cause as well. The defendant is liable when his act of negli-
gence combines with some other concurring or intervening cause in the
sense that, "but for" the other cause as well, injury would not have
occurred.
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One reason for adopting "negligence" proximate cause standards
in this strict liability context was "the difficulty of fashioning a worka-
ble and administrable alternative to the traditional notion of proximate
cause." '15 The court was concerned about the struggle to define just
what is and is not a canine characteristic, and shied away from the
horrific vision of expert witnesses endlessly debating the true limits of
behavior dubbed "Canine." 316

An example of the problem can be seen in Mapoles v. Mapoles.3 17

A dog in a car managed somehow to discharge a shotgun (probably by
bumping it) which was also in the car.318 The majority opinion, later
approved by the supreme court in Jones,319 simply held that as long as
"the injury resulted from the affirmative act of the dog,"320 the owner
would be liable.3 2 ' By contrast, the dissent was led to reject liability
because "dogness played no more a part than if the trigger had been
jostled by a cat or a falling sack of groceries." '22 Such an approach
invites speculation about what is unique "dogness" as opposed to char-
acteristics which are to be found both in dogs (covered by the statute)
and cats (not covered by the statute). It would require, in effect, that a
court define the essence of "dog." It is this philosophical quagmire that
the supreme court declined to enter. 23

Jones, 463 So. 2d at 1156. The court apparently adopted this same proximate cause
rule for the strict liability statutory action, rejecting by implication any narrowly
drawn proximate cause rules. The court stated, "The standards of causation applicable
in the case of ordinary negligence were amply satisfied in this case." Id.

315. Id.
316. Id. In dissent, Justice Overton found no such problem, arguing that such

characteristics were things such as "biting, barking, chasing, jumping, vicious or ram-
bunctious conduct." Id. at 1161. Of course, the majority's point might well be made
out of the dissenting position. It could easily be argued that the injury was, at least in
part, caused by "chasing" and the court would then have to decide whether the fact
that the dog was hitched to a wagon when it exhibited its "chasing" behavior ought to
be deemed legally significant. Id. at 1160. It was precisely to avoid such issues that the
majority held as it did. Id.

317. 350 So. 2d 1137 (Fla. 1st Dist. Ct. App. 1977).
318. Id. at 1138.
319. It was the conflict between Mapoles and Jones which brought the issue

before the supreme court.
320. Id. The court noted that, in its view, the statute essentially had the effect of

making dog owners insurers for damage done by their dog.
321. Id.
322. Id. (Smith, J., dissenting).
323. The facts of other cases are also instructive. In Smith v. Allison, 332 So. 2d

631 (Fla. 3d Dist. Ct. App. 1976), a dog on the road and the attempt of a vehicle to
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Thus, dog owners in Florida are strictly liable 24 for damage
caused by their dogs, and the liability is recognized to be very broadly
construed.3 25 This decision will make it easier for plaintiffs to prove

avoid it resulted in a crash. The district court of appeals rejected the notion that the
dog had inflicted the damage and saw the case rather as one where "the damage re-
suited from some physical agency set into motion by a chain of events which may have
been triggered by the presence of the dog," id. at 634, and so declined to apply the
statute.

By contrast, in English v. Seachord, 243 So. 2d 193 (Fla. 4th Dist. Ct. App.
1971), plaintiff jumped up on a car and injured himself after defendant's dog growled
at him. The court reversed the jury verdict for defendant because the charge to the
jury by the trial judge had permitted the jury to consider plaintiff's alleged contribu-
tory negligence. Id. at 195. The court stressed that contributory negligence was not a
defence as such and that only plaintiffs provocation of the dog or other conduct which
would be "so blatant as to supersede the dog's behavior as the legal or proximate cause
of plaintiffs injuries," would be a defense. The court noted that the statute made the
dog owner "virtually an insurer," as to injuries caused by the dog. This opinion was
cited with approval in dicta in a per curiam opinion dismissing a writ of certiorari
previously issued, because of a finding that no conflict among the circuits actually ex-
isted. Seachord v. English, 359 So. 2d 136 (Fla. 1972). "[T]he scholarly opinion by the
District Court of Appeals Judge David L. McCain [in English] is eminently correct in
enunciating the law." Id. (English was also cited with approval in Jones).

In Brandeis v. Felcher, 211 So. 2d 606 (Fla. 3d Dist. Ct. App. 1968), dogs were
jumping at a four feet high fence along a sidewalk. This scared children who ran into
the street where one of them was hit by a truck. Id. at 606-07. The court of appeals
reversed the summary judgment granted by the Dade County Circuit Court and re-
manded the case. Id. at 609. The court held that liability under the statute was not
predicated on contact between the dog and the plaintiff and that the only question was
whether the dog was a proximate cause of the injury. Id. at 608. The court applied a
"substantial factor" test, as used in negligence when concurrent causes are present, and
argued that the issue of causation was the same under the statute as in a negligence
case. Id. at 609. The court followed a trend it perceived in Florida toward permitting
juries to decide such questions. "The Courts of Florida have become increasingly lib-
eral in allowing a jury to pass upon questions similar to this." Id.

The statute was held to apply by the Third District Court of Appeal when a Great
Dane ran into the street and plaintiffs car swerved to avoid it causing him to strike a
power pole. The court noted that the dog had taken an "aggressive action," and that
under the statute, defendant remained liable in a multiple cause situation. The court
also noted that comparative negligence was not a defense to the action. Allstate Ins.
Co. v. Greenstein, 308 So. 2d 561 (Fla. 3d Dist. Ct. App. 1975).

324. "Section 767.01 is a strict liability statute which has consistently been con-
strued to virtually make an owner the insurer of the dog's conduct." Jones v. Utica
Mut. Ins. Co., 463 So. 2d at 1156.

325. The court displayed an understanding of the multiplicity of ways in which a
causative agent can result in an injury. "Thus, it also cannot be said that liability is
only appropriate when the animal actually touches the plaintiff, for animals and people
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such cases.326

XVII. Medical Malpractice

The Florida legislature has provided a detailed statutory scheme to
regulate actions for medical malpractice.32 7 Parts of that scheme were
examined in a series of cases by the Florida Supreme Court during the
last year. Section 768.56 provides for court-ordered attorney's fees to
the victorious party in medical malpractice actions and regulates the
awarding of said fees.3 28 In Florida Patient's Compensation Fund v.
Rowe,3 29 the constitutionality of that section was tested.

The court upheld the section against due process and equal protec-
tion claims, as well as the claim that the provision denied access to the
courts in violation of the Florida Constitution.330 The court rejected the
notion that the attorney's fee provision was an unlawful penalty. Al-
though the statute might deter the filing of some claims (particularly
those where chance of success was slight), it could also encourage
others (particularly those in which the chance of success was high).3 31

can cause injuries in a variety of ways without actually touching the injured party." Id.
This same understanding was present when the supreme court extended liability for
bystander emotional distress and adopted the tort of intentional infliction of emotional
distress. See supra sections II and III.

326. It should be noted that earlier supreme court decisions relating to dog bites
determined that a related statute, FLA. STAT. § 767.04 (1975), dealing with liability for
dog bites, superseded the common law, Belcher v. Stickney, 450 So. 2d 1111 (Fla.
1984) and also superseded common law defenses, leaving only statutory defenses avail-
able. Donner v. Arkwright-Boston Mfg. Mut., 358 So. 2d 21 (1978).

327. FLA. STAT. § 768.41 (1981).
328. FLA. STAT. § 768.56 (1981). In Young v. Altenhaus, 472 So. 2d 1152 (Fla.

1985), the supreme court held that the section could not be applied to actions which
accrued before the effective date of the statute. The court noted the general rule that
statutes which "interfere with vested rights," or which are "substantial in nature," will
only be applied prospectively while those which "relate only to the procedure or remedy
are generally held applicable to all pending cases." Id. at 1154. Since there had been
no obligation to pay the opposing party's attorney's fees before the statute, the statute
could be applied only prospectively. Id. On the authority of Rowe and Young, the su-
preme court upheld a decision of the Fourth District Court of Appeal which had held
the section to be constitutional. The case was Karlin v. Denson, 472 So. 2d 1155 (Fla.
1985). The Fourth District Court of Appeal decision can be found at 447 So. 2d 897
(Fla. 4th Dist. Ct. App. 1983).

329. 472 So. 2d 1145 (Fla. 1985).
330. Id. at 1146.
331. The court also noted other examples of attorney's fees statutes in Florida.
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The court also considered how a determination of the amount of
attorney's fees was to be made. The approach requires a court to "de-
termine the number of hours reasonably expended on the litigation."3 2

The court must then set a reasonable hourly rate for the work done.333

The number of hours reasonably expended, determined in the
first step, multiplied by a reasonable hourly rate, determined in the
second step, produces the lodestar, which is an objective basis for
the award of attorney fees. Once the court arrives at the lodestar
figure, it may add or substract from the fee based upon a "contin-
gency risk" factor and the "results obtained. '334

More generally, the court saw the issue of two competing rules (the "English" rule,
that the victor obtains attorney's fees from the vanquished, and the "American," that
each side pay its own fees), with the choice solidly within the scope of legislative deci-
sion. 472 So. 2d at 1147-48.

332. Id. at 1150. The supreme court stressed the necessity of accurate and com-
plete record-keeping by attorneys and that the attorney could include only hours which
could be "properly" billed to the client. The court noted that failure to maintain such
records could result in the total hours allowed by a court being reduced. Id.

333. Id.
334. Id. at 1151. In general, the court instructed that the criteria in Disciplinary

Rule 2-106(b) of the FLORIDA BAR CODE OF PROFESSIONAL RESPONSIBILITY be used.
These are:

(1) The time and labor required, the novelty and difficulty of the ques-
tion involved, and the skill requisite to perform the legal service properly.
(2) The likelihood, if apparent to the client, that the acceptance of the
particular employment will preclude other employment by the lawyer.
(3) The fee customarily charged in the locality for similar legal services.
(4) The amount involved and the results obtained.
(5) The time limitatios imposed by the client or by the circumstances.
(6) The nature and length of the professional relationship with the client.
(7) The experience, reputation, and ability of the lawyer or lawyers per-
forming the services.
(8) Whether the fee is fixed or contingent.

Id. The first part of the process would be determined using factor number one, the
second part, by using the rest with the exception of "'time and labor required,' the
'novelty and difficulty of the question involved,' the 'results obtained,' and '[w]hether
the fee is fixed or contingent.'" Id. at 1150-51. The court stated that the fee calculated
by the court should be increased in contingency cases by a "contributory risk factor,"
somewhere between 1.5 and 3 inclusive, and that when it would seem that the chance
for success at the start was about even, the correct multiplier would be 2. The amount
of the award may not exceed that which was stipulated in the fee agreement between
attorney and client, but is not strictly governed by it either because it is being paid by
the other party which was not a party to the agreement. Id. The computed figure can
also be reduced if there was a failure to prevail on some of the claims of relief. Id.
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Other key provisions in the statute3
3
5 were upheld in Florida Pa-

tient's Compensation Fund v. Von Stetina.33 The case involved medi-
cal malpractice which left a 27-year-old woman with irreversible brain
damage, blindness in one eye, and a refractured leg. The jury awarded
a total of over twelve million dollars. 37

Florida's statutory scheme establishes a patient's compensation
fund. The primary defendants are directly responsible only for the first
one hundred thousand dollars and the fund become responsible for the
rest. The statute also permits the court to determine the manner of
payment for liabilities over two hundred thousand dollars .3 8 The court
noted that the purpose of the act was to spread the losses from medical
malpractice in a way which benefits both the patients and the health
care providers, and that plaintiff is not denied recovery of her claim
under the fund system.3 39 The various methods of payment were also
upheld. "We find the legislation at issue does not implicate a funda-

In summary, in computing an attorney fee, the trial judge should (1)
determine the number of hours reasonably expended on the litigation; (2)
determine the reasonable hourly rate for this type of litigation; (3) multi-
ply the result of (1) and (2); and, when appropriate, (4) adjust the fee on
the basis of the contingent nature of the litigation or the failure to prevail
on a claim or claims. Application of the Disciplinary Rule 2-106 criteria in
this manner will provide trial judges with objective guidance in the award-
ing of reasonable attorney fees and allow parties an opportunity for mean-
ingful appellate review.

Id. at 1151-52.
335. FLA. STAT. §§ 768.54(2)(b), 768.54(3)(e)3, and 768.51 (1981).
336. 474 So. 2d 783 (Fla. 1985) (per curiam).
337. The young woman will need round the clock nursing care and has a life

expectancy of 40 years. The award reflected past and future medical/nursing care, past
and future lost earnings, and past and future pain and suffering. Id. at 785-86.

338. Id. at 786. The trial court also held unconstitutional a cap of one hundred
thousand dollars to be paid from the fund in any given year on a claim. This cap was
repealed in 1982, but the trial court ruled that the earlier provision applied to the case.
The supreme court disagreed, holding that the cap provision and the later amendment
repealing it were statutes which controlled procedure or remedies, and thus applied to
all cases pending at the time of the change. Since the 1982 amendment to section
768.54 applied, it did not have to evaluate the earlier form of the statute. The court did
note, however, that the cap on payments per year would have prevented the fund from
paying even the actual costs of the patient's care. Id. at 787. Payment may be ordered
to make a lump-sum payment or to make periodic payments. FLA. STAT. § 768.51
(1981).

339. The court noted, however, that it was not considering what might be the
result if the fund proved to be insolvent or for other reasons could not pay the claim.
474 So. 2d at 789.
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mental right or suspect classification. 3 40 The court found that the leg-
islation had a rational relation to the interest in protecting public
health by easing the upward trend in medical and insurance costs. 341

"We specifically uphold the constitutionality of sections 768.54(2)(b),
768.54(3)(a)3, and 768.51, Florida Statutes (1981)."342

340. Id.
341. Id.
342. Id. The judgment was vacated on the grounds that some evidence had been

improperly admitted and that the error was not harmless. The court did not address the
issue of damages because the judgment had been vacated. Finally, the court noted that
the issue of attorney's fees, if any, would be governed by the process set out in Florida
Patient's Compensation Fund v. Rowe, 472 So. 2d 1145 (Fla. 1985). 474 So. 2d at 790.

Justice Ehrlich had not participated in Rowe or Young, but did participate in all
except the attorney's fees section of Von Stetina. Justice Ehrlich explained his reasons
for recusing himself on the attorney fee issue:

I had been a witness in the trial of a case wherein a former law part-
ner, John E. Mathews, Jr., was plaintiff and a number of doctors were
defendants. The trial of that case resulted in a favorable verdict for the
doctors, who, post-judgment sought to assess attorney's fees against plain-
tiff Mathews pursuant to section 768.56. While the trial court refused to
assess attorney's fees on constitutional grounds, the DCA in Polhman v.
Mathews, 440 So. 2d 681 (Fla. 1st DCA 1985), reversed the trial judge on
that issue, and discretionary review was sought and accepted by this
Court. Counsel for Mathews filed an amicus brief in this case on that one
issue. That was the reason for my recusal.

474 So. 2d at 794. Since the issue of attorney's fees had been settled, Justice Ehrlich
saw no reason why he could not participate in the remainder of the issues raised in Von
Stetina. On rehearing, Justice Ehrlich elaborated upon his decision. Justice Ehrlich
acknowledged that when a recusal was mandated, a change of condition did not permit
a judge to re-qualify to hear the case, but:

Here, I recused for cause on only one issue of Von Stetina. That issue
was legally and procedurally severable from the remaining issues. As a
matter of judicial economy, I withdrew from consideration of any issue in
that case. There was no legal bar to my considering issues relating to lia-
bility and damages, but my presence during argument and conference on
those issues and my recusal during argument and conference on the attor-
neys' fees would have been awkward and inefficient. As noted in my expla-
nation appended to the Court's opinion in Von Stetina, there came a time
when judicial economy would no longer be served by my withdrawal from
consideration of issues unrelated to attorneys' fees in this case. Rather, as
a matter of judicial economy, it was necessary that I consider these issues.
No legal bar had been removed. There was no change in circumstances
which allowed me to 'requalify.' I have never considered any aspect of the
issue from which I was legally and ethically required to recuse myself.

474 So. 2d at 795-96. The other members of the court expressed their "full approval"
of Justice Ehrlich's explanation in a short per curiam opinion. Id. at 795.
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XVIII. Conclusion

The tort issues confronting the Florida Supreme Court in 1985
ranged widely over the diverse landscape of this interesting area of law.
Almost invariably, the question which will be asked is "Who won?"
Did plaintiffs or defendants make the most gains?

This question is not easily answered. Plaintiffs made gains by con-
vincing the court to recognize new duties in the emotional distress area,
for example, while defendants won a round on causation with the re-
fusal to recognize the market share theory. The state, as a defendant,
was granted significant protection from liability with the interpretation
of the sovereign immunity waiver statute, and there may be some de-
bate about which interests were protected when the medical malprac-
tice provisions were upheld.

While no group will be completely pleased with all of the 1985
supreme court decisions, each side can claim some significant victories
during the year. The situation is analogous to that of Alice and the
various creatures which she encountered in Wonderland. After swim-
ming in the pool of tears, the group held a "caucus race" to get dry.
There was no set course in the race and the runners, who were placed
at various points randomly around the course, started and stopped run-
ning whenever they liked. Eventually, the question was asked, "Who
has won?" The answer was, "Everybody has won, and all must have
prizes. ' '343

343. L. CARROLL, ALICE'S ADVENTURES IN WONDERLAND 31 (1898).
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