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Prior to this study, no paradigm common among state governments regarding public
policy principles on cost recovery for the dissemination of public information had been
described. The study revealed that U.S. federal government policy has served as a
model from which a majority of the states have proceeded. This study has compared
the states with the federal government and with themselves to determine the policy
boundaries. Themes from in the literature were presented and summarized, and
measurable elements were isolated. Data from statutory, regulatory, and case law, and
from explicit policy statements, were gathered and compared within graphical formats.
A brief survey instrument was promulgated and results compiled for the more elusive
internal policy articulations. The stated policies of the majority of the states were found
to be somewhat less restrictive than the federal norm, while others are more restrictive
or nearly absent, leaving decision-making to each separate agency. Commonalities were
identified and the states ranked along a continuum from lesser to greater potential cost
to the public. A nationwide perspective on this important public policy area has been
revealed for the first time.
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Chapter 1
Introduction

Statement of the Problem Investigated and Goal Achieved

With the coining of the Internet and the World Wide Web, new information
dissemination policy problems and opportunities have confronted governmental entities
at all levels. Policy statements formulated during an era of paper-based information
dissemination have not been consistently viable when massive non-paper hies have
been made available at minimal cost and staff time through nearly instantaneous
accessible media. Legal principles that deal with access to paper information have not
consistently held for computerized information (Berman, 1989).
P.S. Adler (1996) cited the ferment among U.S. federal agencies as they
redesigned and redeployed various information products in the face of the Paperwork
Reduction Act of 1995 and the effort to reinvent government. She noted that,
inexpensive though they may seem, the costs associated with disseminating information
electronically have not been inconsequential. "In fact, electronic dissemination will,
insome cases, shift costs to users and/or institutions or necessitate the reallocation of
resources locally" (p. 436).
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The issues that this study faced can be summarized in the following problem
statement, structured according to principles laid out by Leedy (1997, pp. 48-49).

The Problem Statement
This study analyzed the policy articulations of the 50 states in order to
determine whether there existed a common model for the recovery of costs associated
with the dissemination of electronic information.

The task of the study was to identify relevant policy elements, develop a
framework for analysis, examine the relevant policies among the 50 states, subject
them to analysis, and derive findings. The hypothesis regarding the findings, again
following Leedy (pp. 6-7, 61), was stated as follows.

The Hypothesis
There is no paradigm common among state governments regarding
public policy principles on cost recovery for the dissemination of public
information.
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Relevance, Significance or Need for the Study; Barriers and Issues

State government analysts have had few resources that focused on the problems,
patterns, and behaviors of states as a whole, particularly in the arena of emerging
technology. This study serve as an important contribution to the understanding of the
issues inherent in the development of state information dissemination and cost recovery
policies.
Extensive study in this specific area of public policy had not been undertaken in
the past due partly to the limited constituency -- the governments of the states. The
detail involved had also daunted researchers. Writing on problems surrounding the
various states' open records laws, J. A. Kidwell (1989) expressed pessimism about the
feasibility of a 50-state analysis. Yet, he acknowledged the need for such an effort.
"Rather than slip into extended analysis of any of the state statutes, I must remember
that the purpose of this essay is not to answer the question it poses - merely to raise it"
(p. 1030). In 1997, John Bender looked at fee issues in a densely documented article in
The Urban Lawyer. He commented that fees have received relatively little attention in
the literature on state open records laws. He cited a 1981 survey of such laws
(Braverman & Heppler), and noted only one paragraph within it on fees, while a 1992
article on access to computer records offered similarly brief treatment (Jaspin &
Sableman, 1992).
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With the exception of Bender's (1997) effort, which detailed legal citations but
did not engage in deep analysis, it has been clear that, prior to the present study, only
scattered commentary on specific states existed, along with short writings of sweeping
generalizations without a systematic 50-state analysis. The present study has
concentrated on a single aspect of the overall problem that Kidwell (1989) considered.
With the advent of the World Wide Web, many states have placed statutory and
regulatory resources online for the public that were not, until recently, readily
available. A critical mass of available documentation has been reached, rendering this
study possible.
One might have expected that policy decisions in information dissemination
have been in place for many years in the states. This has been largely true and has
taken the form of open records laws, most of which originated in an all-paper era. The
immediacy and power of online access, however, have affected the attitudes of both
providers and recipients.
Practical barriers that this study surmounted included a lack of language
precision in information pricing, information cost recovery, information charge-back,
and data cost recovery. Terminology was found to be unsettled in this area, and that
rendered the location of appropriate information difficult. Another practical problem
was an early general ignorance among policy makers both about the nature of the
dynamic expansion of services on the Internet, and about policy matters themselves
(Mechling, 1995).
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Elements, Hypotheses, Theories, or Research Questions Investigated

Several concerns formed the basis of the inquiry. The task was to determine
how states have answered the following question: to what extent can or should the cost
of creating data be recovered from the public purchaser? The following questions were
posed:
•

Was there any articulation of the particular state's overall cost recovery
policy for electronic information? If so, in what form did it exist: statutory,
regulatory, executive order, policy utterance, or something else? Negative
results had meaning insofar as they indicated that the state had no coherent
approach to cost recovery.

•

If a policy was discerned within the state, did it follow the federal model in
which a deliberate overall policy decision was made, and frequently
reinforced, that information should be distributed on demand at the cost of
copying the information? Or, did the particular state follow a more
restrictive model, common among other nations (Weiss & Backlund, 1996;
Perritt, 1994) in which information was tightly controlled by authorities and
disseminated at high costs that were either arbitrary or determined by a
broader view of cost recovery?

•

Were there public-private partnerships involving the state that affected the
coherence of information dissemination policy?
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Allied questions:
•

To what extent have privacy issues played a part in public policy related to
such matters? For example, it has been asserted in California that privacy
concerns required expensive manipulation of data, and that the costs arising
from each manipulation should be passed on to the user.

•

Was a state's information copyrighted? What about copyright-like
restrictions on data access such as licensing?

•

Did the state restrict output to a particular format as a matter of policy, or
did the state make provisions for other format requests?

Limitations and Delimitations of the Study

The study was limited to cost recovery issues for electronic information
dissemination at the state level. Where practice varied among the branches of
government, this study focused on the executive branch. It was discovered that every
state has been enforcing restrictions on the dissemination of particular records due to
considerations of privacy and confidentiality. Because this was revealed as an
underlying commonality, it was ignored in the final data analysis, but briefly discussed
in the literature review.
The study was limited to overall state policy, knowing at the same time that
there can be exceptions to that policy, particularly in those instances when the
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particular state has permitted a cost recovery mechanism different from its broader
policy. Examples of such exceptions included Geographic Information Systems (GIS),
Uniform Commercial Code (UCC), and motor vehicle records. It was impossible to
isolate all such exceptions.

Summary

The resources of the Internet and the ability of current information technology
to enable the rapid gathering of diverse information have illuminated a public policy
area previously difficult to study. Chapter 1 has outlined the problem confronted by
this study, and the barriers involved with it.
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Chapter 2
Review of the Literature

The Theory and Research Literature Specific to the Topic

On the central topic of cost recovery policies for electronic dissemination
of governmental information, there have been both state articulations as expressed
in statute and published policies, and scattered secondary literature surrounding
those statements. Much literature has been published on federal information
policy, but regarding the states, most of the secondary literature has been shallow
in depth and devoted to one or a few states. Bender (1997) decried this policy
study vacuum.
The professional literature of the stakeholders -- the news media, library
interests, the legal profession, and information professionals —contained most of the
commentary and research surrounding the central topic. Seven major sources were
uncovered that pointed to legal developments among the SO states surrounding
information access, though again without in-depth analysis: Government fo r Sate
(1997), a joint project of the National Newspaper Association and the American
Court and Commercial Newspapers, Inc.; Anneliese May, Access to Electronic
Public Records: A Summary o f Current Trends (May, 1996a); two sources from the
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Reporters Committee for Freedom of the Press, Access to Electronic Records (1994),
and the invaluable Tapping Officials' Secrets (1997) with its online incarnation; For
What It's Worth (1996), from Public Technology, Inc.; the aforementioned Bender
(1997); and the "White Paper" from the Connecticut Law and Information Policy
Project (Phillips, 1994).
Because this was a study of policy issues, attention was paid to precedents and
practices provided by the U.S. federal government. Hemon, McClure, and Relyea
(1996), the earlier Berman (1989) and Hemon and McClure (1988), provided an
overview of these policies. None, unfortunately, offered more than brief mention of
cost recovery issues. Federal policies have had an enormous influence on the states,
that looked to the national government for models, rationales, and examples. Literature
on national issues often highlighted the general concerns vis-a-vis information policy
that were also relevant to state thinking. The first task of this study was to gain an
understanding of information dissemination policy alternatives. Then the states were
studied individually and collectively.
Cost recovery has been imbedded in wider policy considerations that proved to
be highly relevant. There were policy strains from the simple to the complex. Two
alternatives have dominated governmental thinking. H.B. Shill (1996) described four
information policy models (pp. 294-296), but only the first two were distinctive while
the others were variations that could operate within either of the first two. The
Information Resources Management Model was articulated on the federal level in the
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Paperwork Reduction Act of 1995, and U.S. Office of Management and Budget (19%)
Circular A-130 (also described by Sprehe, 1996c). The basic policy was that federal
information should be generated solely for the purposes of the agency's mission, rely
insofar as possible on the private sector for distribution, and recover costs wherever
possible. User fees, however, should not exceed the cost of dissemination and should
not contain charges for elements such as system development and maintenance. Seghers
(1988) would have placed the Reagan administration's attitudes under the latter model,
as would have Branscomb (1994, p. 169). By contrast, the Government Information
Model, supported by library associations and public interest groups, was a reiteration
of the principle that information belonged to the taxpayer and should be easily
available.
The lesser models that Shill described were the Scientific and Technical
Information (STI) Policy Model, which targeted scientific and technical information to
pre-identified users or user communities with fee recovery. Sprehe (1995) commented
on that theme as well as the Information Highway/Infrastructure Model, which urged
governmental agencies to provide information electronically, while arranging safety
nets for those without access to advanced information technologies.
Two fundamentally different philosophies underlay the overall picture. Moving
from the general to the detailed, it was appropriate to reverse Shill's order. The first
philosophy, the Government Information Model, was based on the belief that data
generated with tax dollars belonged to the taxpayer and therefore should be freely
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available. The second, the Information Resources Management Model, was based on
the belief that data were public assets in the trust of the agencies that possessed them,
to be protected and used for maximum gain. In the latter case, the incoming revenue
from the sale of information was seen as lessening the need for tax generation. Both
philosophies claimed that they were in the best interests of the taxpayer. A detailed and
non-judgmental look at the ownership issue was found in Branscomb (1994, pp. 159185).
Table 1 was used to illustrate the policy pattern. Note that this was designed as
a graphical description of policy, not method. Methods, such as copyright and
licensing, could come into play at almost any level, but were more likely to occur when
each data set was examined for value under the public asset philosophy. Methods were
considered at the appropriate place in the discussion that follows.

Who Should Distribute the Data?

Either the government or private enterprise could be the disseminators of choice
under the two main policy models. If data should be freely available, then the
government could set up free or low cost information services paid for by general tax
revenue. Or, the government could provide data free or at low cost to anyone who
asked, and leave it to the private sector to add value or otherwise disseminate it. This
approach would tend to be the cheapest for the user, but may not be efficient or
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Table 1
Cost Revovery Policy Models
GOVERNMENT INFORMATION MODEL
Assumption: data, generated with tax dollars, belong to the taxpayer and should be freely
available.
Covers all data; no need to distinguish among users or data products
Minimum complexity
Minimum potential for revenue generation
Two approaches:
• No cost recovery —data is distributed freely
• Incremental (marginal) cost recovery —cost of dissemination alone is recovered
INFORMATION RESOURCES MANAGEMENT MODEL
Assumption: Data are a public asset in the trust of the agency to be protected and usedfor
maximum gain.
More complex: each data set must be separately examined
Increased potential for revenue generation
Two approaches for determining fees:
• By type of data
- Data of low value, general interest
- Data involving general societal benefit (value is irrelevant)
- Data with high value
• By type of user
- Non-profit: education, library, government
- For-profit: businesses, information brokers, news media
Exceptions specified by statute: targeted products for particular user groups
NO OVERALL MODEL AT ALL
Assumption: none. Each agency determines own policies based on any model or agency need.
Maximum complexity
Maximum potential for revenue generation.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

13
reliable. Berman (1989, p. 518), for example, doubted the federal government's ability
to become a principal provider of value-added electronic public information.
Alternatively, if data were an asset to be used for revenue generation, the
government could monopolize information services and charge what the market would
bear. Or, the government could set a high price on the data but leave it to private
enterprise to purchase it and employ it as appropriate.
Discouraging the government from a role in information service provision was a
frequent theme in the literature. In discussing whether the U.S. Patent and Trademark
Office (PTO) should offer electronic free access to its patent information, for example,
J. L. Ebersole (1994) illuminated a number of relevant policy considerations. The
author's bottom line and a good summary of arguments against governmental
information services follows.
PTO should not offer an online service for the commercial
market and for the general public. First, it would be in
competition with the private sector. Second, it would have
a negative impact on the world-leading competitive
position of the U.S. electronic information services
industry for scientific and technical information. Third, it
would cause a reduction in the diversity of patent
information services for the varying needs of U.S.
industry segments. Fourth, it would reduce instead of
increase jobs in the scientific and technical information
segment of the electronic information services industry.
Fifth, it would divert resources away from the prime
reason for automation of the patent office, i.e., the full
deployment of the APS [Automated Patent System] to all
examining groups. Sixth, it would not be in the public
interest to do so. Seven, existing services are meeting the
need. Eighth, it would jeopardize the secrecy of U.S.
patent applications (p. 98).
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Ebersole (1994) argued that private firms have always produced products such
as electronic dissemination systems at a lower cost than government could, and
therefore the private approach was the cost-effective approach. Also he suggested that
there were dangers in governmental monopolization of information.
A close reading of his arguments revealed that he fully understood the
distinction between profit making via electronic dissemination (Information Resources
Management Model), and cost recovery for the cost of dissemination alone
(Government Information Model). He granted that from the days of the founding
fathers, the U.S. has emphasized that there should be unrestricted access to information
about governmental operations, but he viewed private enterprise as the main vehicle for
its distribution.
Ebersole lost his argument. The Patent Office opened free Internet access to
AIDS-related patent information in 1994, and in 1998 introduced the full text of two
million patents dating back to 1976 (U.S. PTO to load patents and trademarks full text
on the Web, 1998; Blake, 1998; Poynder, 1998). Cottone (1997) discussed the pitfalls
of online patent searching. Lescher (1997) and Lambert (1997) highlighted another free
access point, the IBM Patent Server. Morehead (1997) also considered online patents,
as did Pillow (1997) from a reference librarian's point of view. Because patent
examiners have desktop access to U.S. patents back to 1790 (U.S. Patent and
Trademark Office, 1997, p. 11), the potential exists for even wider online access.
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The Policy Mix: 50-State Sources

Even though Perritt (1995, p. 190) noted that state courts with virtual unanimity
have agreed that electronic formats were covered by state freedom of information acts,
he claimed that there was a lack of uniform policy among the states (see also
Government fo r Sale, 1997, p. 8). Some states have generally followed the federal
model of cost recovery for the incremental cost of information dissemination only.
Some have not defined "reasonable cost" and have left the question open. Sprehe
(1996c) perceived definite movement among the states away from the federal model of
recovering only incremental costs, and declared that the states have viewed the federal
attitude as "...interesting philosophizing that ignores contemporary realities such as
cutbacks in critical social services because of revenue losses" (p. 179). Government fo r
Sale warned against charging more than the direct cost of dissemination and "double
paying" for public information (p. 9).
Anneliese May (1996a) pointed out that "all 50 states and the District of
Columbia include computerized records in their definition of public records, either
specifically in the statutory language or through judicial interpretation" (p. 1). Access
to Electronic Records (Reporters Committee for Freedom of the Press, 1994) began
with introductory text on the practices among the states, and concluded with a state-bystate summary of state law on electronic access, including statutory law, case law,
attorneys general opinions, and other policy statements. Specific attention on fees was
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presented for each state. Tapping Officials' Secrets (Reporters Committee for Freedom
of the Press, 1997) had the advantage of currency. It was both a publication and a
Web-based resource, offering a state-by-state rundown on statutory law surrounding
freedom of information acts. It identified particular statutes and offered comments on a
number of relevant exceptions. For What It's Worth (1996), from Public Technology,
Inc. carried as an appendix a table summarizing state freedom of information laws,
including a column on privacy restrictions.
In 1994 the Connecticut Law and Information Policy Project, attempting to
confront the challenges of the modem information age, issued a "White Paper"
(Phillips, 1994) that considered policy, legal frameworks such as copyright, and then
presented a draft information policy. In the process, the White Paper compared the
positions of the various states vis-a-vis information policy. The document divided states
into three levels. At Level One were advanced states with distinct policies: California,
Florida, New Jersey, and Texas. At Level Two were states with partial policies:
Maine, Minnesota, Virginia, and Wisconsin. At Level Three were "states which have
adopted various measures which only indirectly have affected information policy"
(p. 47): Colorado, Indiana, Kentucky, Maryland, Nevada, North Dakota, and Utah.
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Policy Foundations

There were underlying ideals affecting recent thinking on governmental
information dissemination and cost recovery: open government, privacy, universal
service, and one-stop shopping for governmental information and services among them.
The ideals were not always compatible. One-stop shopping, for example, has entailed
the costs of bringing the information from numerous agencies and even layers of
government into one package deliverable at a kiosk, Web site, or public domain
terminal (Sood, 1995). Not only did the information have to be prepared, but the
network infrastructure and the kiosks/public information terminals also had to be
established and maintained. The Info/California kiosk network failed because the job
was apparently too massive (Swope, 1995, p. 50). Every elaboration has entailed cost.
How will it be recovered? Will it be recovered? Should it be recovered? Table 2 was
designed to summarize the competing ideas.

Comprehensive Policy for All Government-Generated Information

The simplest approach for a government to pursue would be an overall policy
that dictates all cost recovery for all data regardless of its value. Kidwell (1989) has
said that all states have statutes variously called "open records" laws, "public records"
laws, and sometimes "freedom of information" laws (p. 1027). He noted, however, that

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

18

Table 2
Competing ideas on "free" vs. fee-based access to public information
Ideas that favor "free" access

Ideas that favor restrictions on access

- universal service ideal
- governmental information is owned by the public.
produced by taxpayer funds, and should be
available as freely and equitably as possible

- data is a taxpayer asset to be protected
(agency is caretaker)

- policy focus on increasing access, rather than
revenue

- users, not the taxpayers, should bear cost
of systems (photocopier model)

- open government

- privacy

- public notice
- political control inconsistent with democratic
principles

- fear o f harm (to public, agency.
individual) if information disclosed

- disenfranchisement for those who cannot afford
cost o f access

- information is freely available in another
format (paper)

- governmental control and sale create a monopoly
situation, an incentive for inefficiency: higher
fees, more revenue; more data restricted, higher
the possible price; more tightly data is controlled,
less likelihood of error detection

- distinction by real (market) value of
particular data; some data is very
valuable, and the market will bear the cost

- information resellers create jobs and tax revenue;
government should not compete with or set
barriers (i.e., fees) before them
- difficulty defining accurately and
comprehensively those who would benefit from
data availability

- possibility of excepting categories of
recipients -- nonprofit and educational —
for special treatment: low or no fees,
restrictions on reuse

- the information broadly benefits the public

- distinction among types o f users,
especially citizens vs. companies
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few of the states' statutes dealt explicitly with the extent of the right to copy or
addressed the question of commercialization. Some statutes spoke of a "right to
inspect" with no mention of a right to copy. Others spoke of the right to receive a
copy, or limited the price for the copy. Illinois statute broadly provided that "Each
public body shall make available to any person for inspection or copying all public
records" (p. 1029). Texas has approached overall policy by establishing fee schedules
for access time on various types of computers (Reporters Committee for Freedom of
the Press, 1994, p. 7). Other approaches were less explicit.

The Government Information Model: Data Belongs to the Taxpayer

Universal Service
In a brief article, Charles M. Firestone and Katharine Kopp of the Aspen
Institute Communications and Society Program (Firestone & Kopp, 1994) provided an
outline of the history of information regulation. They noted that four core values in the
workings of government - liberty, equality, community and efficiency -- can conflict
with one another in particular cases. In the communications carrier sector, for example,
regulatory policies based on universal service concepts have promoted equity, but have
limited the liberty of businesses to price as they chose.
The authors cited two overlapping regimes in the history of communications
regulation, each emphasizing different core values. The first was a highly regulated,
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centralized and largely oligopolistic regime, such as networks that owned local
broadcasting stations. The second and more recent regime, enabled by a proliferation
of communication outlets, involved deregulation and the promotion of competition.
Nationally, this change became reflected in the Clinton administration's "Agenda for
Action" (U.S. Executive Office of the President, 1994) and in the Telecommunications
Act of 1996. The key idea was universal service.
Sawhney (1994) maintained that there was wide agreement that the definition of
universal service must be extended beyond basic voice communications. Most
proposals for such redefinition have considered specific technologies as the desired
services, such as touch-tone, access to emergency services (9-1-1), and access to public
information services. Historically, both non-technical and technical services have been
the targets of the universal service argument - for example, suffrage, education, and
rural electrification (pp. 377-378).
Two powerful general arguments have been advanced for particular forms of
universal service:
The service was a basic human right. "Once access to a service is accepted as a
right, the cost-benefit equation becomes a secondary consideration. The society is then
obligated to extend the service to everyone irrespective of cost" (p. 379).
The service benefited the social system. This argument has been a powerful one
because it appealed to self-interest by claiming that the services made the entire social
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system function more efficiently. However, while the benefits have been difficult to
measure, the substantial costs were not (pp. 379-380).
Sawhney (1994) examined the historical forces around these two arguments in
some detail. The idea of universal service as a federal information policy was first,
though vaguely, articulated in the Communications Act of 1934, which left
implementation to the states and municipalities through devices such as regulatory
commissions, working with the private sector. This arrangement has persisted to the
present but has been evolving. The difference has been that recently the private sector
has been less regulated and more dominant, though under constant scrutiny by the
courts and the Federal Communications Commission. Rapp (1994) noted the movement
within the universal service ideal from regulated monopolies toward competition in the
marketplace.
The Clinton administration has further articulated policies relevant to this topic.
In Agenda fo r Action (U.S. Executive Office of the President, 1994) the
administration's vision for the National Information Highway was characterized as
asserting a commitment to promote and support an ever-expanding range of equipment,
the information itself, applications and software, network standards and transmission
codes, and personnel through regulatory and economic policies. Nine principles and
goals were described. The ninth was, "Provide access to government information and
improve government procurement." Here was enunciated the current federal approach
to information dissemination cost recovery, "the policies mandate that, in distributing
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information to the public, federal agencies should recoup only those costs associated
with the dissemination of that information, not with its creation or collection."
G. Leopold (1994) reviewed Vice President A1 Gore's vision of regulatory
changes needed for the federal government to meet the challenge of the National
Information Highway. Current regulatory structures and details have not been
adequate. The government should cast itself as an enabling force toward open network
access and universal service within the private competitive environment, he believed.
Universal service was the source ideal for the Federal Depository Library
Program (FDLP), a service of the Government Printing Office providing free federal
publications in various formats to specific libraries around the country. Sorokin (1990,
pp. 278-279) described the devolution of paper publications and evolution of electronic
replacements as a threat to the survival of the Depository Library Program, and also
suggested ways to save it (pp. 294-296). P. I. Wilkinson (1996) maintained that the
traditional FDLP is now dead, but saw much hope in its ongoing mutations. In
particular, he said, the FDLP plans to offer depository libraries and the public free use
of GPO Access, the electronic information delivery service of the Government Printing
Office. The ongoing transition was the subject of commentary by Martin (1993),
Turock and Henderson (1996), and Cornwell (1996). Sprehe (1996b) suggested the
abolition of GPO with its responsibilities being transferred elsewhere and redefined as
necessary in the electronic age. The FDLP, for example, would be absorbed by the
Library of Congress and radically restructured. Under Sprehe's plan, agencies could
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not publish a document without sending a copy to the FDLP, and would sell their
documents at prices no higher than the cost of dissemination.
The Telecommunications Act of 1996 provided movement in the universal
service ideal. While initially stalled in court, the first funds were recently released to
schools, libraries and rural health facilities, for subsidized service (e-rate) but not
equipment (Education Service Center, 1999).
Though laudable, access loci centralized in libraries have not satisfied
proponents of the Government Information Model. Warren (1995) stated, "Legislators
and agencies simply have to accept the democratic principle: Equal access to public
records is fundamental for an informed public and fair participation in the process of
our own governance" (p. 16). This attitude would allow no cost recovery or marginal
cost recovery, but not cost recovery based on market value, for information emanating
anywhere in government.
The President of the National Association of Regulatory Utility Commissioners
said, "affordability must remain a fundamental precept in expanding universal service"
(Anderson, 1995, p. 78). The Reporters Committee for Freedom of the Press (1997)
made the following statement. "The market value of disclosed electronic government
records should have no bearing on their cost to the public, which has already paid for
gathering and storing requested information" (p. 8).
Governmentfo r Sale (1997) asked to what extent was public information a
commodity? "Public information properly belongs to the public while government
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serves as a caretaker of that information. It logically follows that government should
not be in the business of selling to the public information already belonging to the
public" (p. 11).
It summarized the following policy principles (pp. 39-40):
1.

A diversity of information sources should be
encouraged.

2.

The public's right of access should be guaranteed.

3.

Access rights should be unaffected by record
storage medium.

4.

Equal and timely access to public information
should be assured.

5.

Monopoly control of public information should be
prohibited.

6.

Access should not be restricted based on intended
use.

7.

Fees for access should not exceed the direct cost of
dissemination.

8.

Government cannot legitimately impose
"gatekeepers" between itself and citizens regarding
access to public records.

9.

Government should work with business to improve
access to government information.

The Software and Information Industry Association made similar points in its 1998
policy statement, Access to Public Information and its Dissemination: Perspectives for
Policymakers and the Public in the Information Age.
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No Cost Recovery
Warren (1995, p. 16) expressed this succinctly. "As in access to streets,
policing, public hearings and so on, democratic principles preclude limiting crucial
government services to only those who can pay for them. Thus, access should be
without cost." C. Hage (1997) critiqued value-added services and proposed a
mechanism for meeting agencies' obligations to distribute information while avoiding
user charges: each agency would pay a per page assessment for the data it makes
available (presumably through a centralized information system).
The American Library Association (1996) has taken the following stance on
user fees. "American Library Association policies oppose the charging of user fees for
the provision of information services by all libraries and information services that
receive their major support from public funds." The U.S. National Commission on
Libraries and Information Science (NCLIS) disseminated a document entitled
"Principles of Public Information" (1990). NCLIS declared, among other points, that
the federal government should guarantee the reproduction and dissemination of public
information, and that costs for creating, collecting, and processing information should
not be passed on. Left open was recovery of the cost of dissemination alone. Morehead
(1995) savaged what he calls "wistful, wishful-thinking words" (p. 2) from NCLIS and
said, "The melancholy fact is that nothing inheres in the Constitution or the laws
pledging the right to be informed" (p. 3). He quoted a Supreme Court decision written
by Chief Justice Warren Burger that found no discernable basis for a constitutional duty
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to disclose or make accessible government information (p. 8). Norgle (1996) asserted
that the Freedom of Information Act (1994) does provide right of access. Elison and
Elison (1994, p. 185) reluctantly agreed with Burger. Berman (1989, p. 497) noted that
there were broad statutory rights of access to published government information, but no
clear right to electronic versions.
The Depository Library system, as has been indicated, was designed to
distribute federal information to the public without direct cost. Librarians argued that
this philosophy should be continued in the electronic age (McLean, 1993). Federal
practice has not been consistent in this area (pp. 757-759).

Incremental (Marginal) Cost Recovery
Kranich (1992, p. 109), writing from a librarian's perspective, argued for
incremental cost recovery. Warren (1995) and Love (1992, p. 390) have described the
model as one of the most common approaches that policy makers have taken. Henry H.
Perritt, Jr. (1996) elaborated as he makes a number of policy recommendations in his
legal handbook. Law and the Information Superhighway. In § 11.15, he dealt with the
pricing of public information, and said "most policy guidelines addressing cost
accounting say that only the direct costs of providing public access should be
recoverable" (p. 495). He articulated this again (§ 11.17, p. 499) and offered a table
showing rules of thumb for treatment of costs (p. 496). He made similar arguments
elsewhere (1995). The Reporters Committee for Freedom of the Press (1994, pp. 7-8)
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noted that many states have taken this approach. The Software and Information
Industry Association (1998) has made a strong and detailed statement in favor of the
approach.
Determining direct cost has not always been easy for governmental entities,
given the wide variety of hardware, software, and communication needs and the scale
of activity. Indiana's legislative services agency was permitted to recover "a reasonable
percentage of the agency's direct cost of maintaining the system in which the
information is stored" (Reporters Committee for Freedom of the Press, 1994, pp. 7-8).
Miller (1996) and Munro (1998) also discussed this, as did Danner and Taylor (1997)
writing about the State of Washington. The latter asserted that while the means of
distribution could be subject to cost recovery, the records themselves were a public
trust and should not. In her draft of a "Model Statute for Access to Computerized
Government Records," Sandra Davidson Scott (1993) stressed recovery only of actual
reproduction costs unless statutory law fixed a fee. She also allowed fee waivers for
information in the public interest (for the news media and scholars, for example), the
indigent, other governmental agencies, and for costs less than $5 (pp. 80-81). She
allowed staff fees only in cases of unreasonably high costs (p. 85).
Hammitt (1997b) also described the incremental cost recovery model, and dealt
with the objection that information brokers will use the data for profit - the brokers
create jobs and generate tax revenue. The implication was that government should not
interfere with such activity.
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The idea of incremental cost recovery has been shown to be flexible and can
reach into the agencies' general need for more and more elaborate computer systems.
The Reporters Committee for Freedom of the Press (1994) noted that "the National
League of Cities resolved in December 1993 that cities and towns should set higher
fees for electronically stored public information to offset and recoup the costs of
developing better computer systems" (p. 2).
James Love (199S) offered a summary of the current federal policy push-pull.
He presented a detailed analysis of the pricing problem from a number of federal points
of view. He was greatly concerned about the economic impact of information
distribution, going into mathematical detail on identifying the incremental cost of
information production through such mechanisms as CD-ROMs, online databases, and
the Internet. He analyzed pricing schemes such as flat rate pricing and Ramsey pricing.
The last two pages offered 11 points of consideration for federal officials to follow in
deciding how to price their information.
Sprehe (1996c) perceived the concept of "value-added" as "squishy" (p. 179),
arguing that the real question is, how much value should an agency add strictly for the
public's use? Ebersole (1994) dealt with the question of establishing the level of user
fees. He judged the cost of dissemination to be defined as average cost of
dissemination. However, such an average is problematic in that it must be estimated in
advance. Will 1,000 records be accessed during a given period of time, or 10,000, or
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10? A best-guess approach must be taken at first, and then experience should lead to
adjustments in fee levels.

Freedom o f Information Act (FOIA)
The Reporters Committee for Freedom of the Press (1994) described the
rationalizations that governmental agencies have used to deny information requests: the
information was available in printed documents, there was private information mixed
in, statute did not require the creation of a new record by running a search and
retrieval program, agency programmers did not have the time to do the work, and the
software (broadly defined) was proprietary. The federal and states' freedom of
information acts were designed to empower users in the face of such stonewalling. On
the other hand, Elison and Elison (1994) have argued that the FOIAs served to specify
what the government was allowed to keep secret. Schenck (1996) called the various
FOIAs "the unfulfilled legacy" (p. 371).
The U.S. federal Freedom of Information Act (1994) generally supported the
incremental cost recovery aspect of the Government Information Model. Franklin and
Bouchard (1986) provided an authoritative and exhaustive view of the FOIAs in their
Guidebook to the Freedom o f Information and Privacy Acts, a loose-leaf service
frequently updated. The full texts of the federal acts were presented, with extensive
analysis, and also the texts of related regulations, executive orders, memoranda, and

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

30
selected law review articles. Among the appendices of particular interest were reprints
of the similar laws of state governments.
R.A. Guida (1989) briefly described the act's history, noting that the 1974
amendments "permitted government agencies to charge requesters only for the effort
expended in searching for responsive material and for duplicating what could be
released. In fact, agencies were encouraged in most cases to waive all fees" (p. 88).
He noted that the cost impact on government was greatly underestimated. Also, while it
was expected that ordinary citizens would be the primary users of the federal Freedom
of Information Act (1994), instead it has been business interests that have
overwhelmingly dominated usage. Among the reforms Guida proposed was that users
should bear the full cost of administering the FOIA, including search time, review time
for segregating the material for relevance or the removal of confidential information,
analysis of whether to release the material, and the cost of copying and mailing. Also,
the exemption for news media from FOIA fees should be abolished. Gellman (1995c)
detailed the nine exceptions in the FOIA (p. 1028, note 121). He also noted that
because the FOIA pointedly applies to records and not to information, agencies have
not been required to produce special formats on request (p. 1027, note 117).
Analysis of the impact of the act has noted various problems. Hammitt (1997e)
reiterated the incremental cost principle and then concentrated on the Freedom of
Information Act's (1994) mandated access. He noted the changes brought about by the
1986 amendments, which among other revisions added review time to the chargeable
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services. The FOIA has generally excused costs up to $30 and 100 pages, and after that
the user was faced with charges or with the necessity of asserting that he or she was
among those excused from paying fees. Indigence was formerly one of the excused
categories, but waves of requests from prison inmates led to a change in the law, and
the category was dropped.
Norgle (1996) urged passage of the Electronic Freedom of Information Act of
1996 (1997) to solve some of the Freedom of Information Act's (1994) problems vis-avis electronic records. When it was passed in 1996, however, no new language relevant
to this study was added. Instead, preexisting relevant language codified under 5
U.S.C.S. § 552 remained intact. "Fee schedules shall provide for the recovery of only
the direct costs of search, duplication, or review." Sinrod (1995) said that agencies
should be able to keep all fees from FOIA requests and use those fees for improving
FOIA processing.

Administrative Policies
The primary federal administrative articulations on cost recovery principles have
been the U.S. Office of Management and Budget (1993, 1996), Circulars A-25 and
A-130.
Circular A-25 (1993) considered user charges by the federal government in
general. The overall message was that services should be, insofar as possible, selfsustaining, that special services be priced so as to recover full costs, and that the private
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sector be permitted and even encouraged to compete with federal services. Section 6 of the
Circular mandated that, "User charges will be sufficient to recover the full cost to the
Federal Government... of providing the service, resource, or good when the Government
is acting in its capacity as sovereign" (p. 3) It also stated that when there is an identifiable
recipient, market value can be assessed on that user. However, "No charge should be
made for a service when the identification of the specific beneficiary is obscure, and the
service can be considered primarily as benefiting broadly the general public" (p. 3).
The Office of Management and Budget (OMB) distinguished information as a
distinct commodity subject to distinct policy considerations, however, and has issued a
separate policy document on the subject, Circular A-130 (U.S. Office of Management and
Budget, 1996). It consisted of a series of short principles, followed by appendices with
more detailed discussion. For example, Section 7 (p. 4) stated in part,
The free flow of information from the government to its
citizens and vice versa is essential to a democratic society. It
is also essential that the government minimize the Federal
paperwork burden on the public, minimize the cost of its
information activities, and maximize the usefulness of
government information.
Circular A-130 distinguished between Information Processing Service
Organizations (IPSOs) and other federal agencies. IPSOs were authorized (p. 13) to
recover their full operational costs. Other federal agencies must set user charges to
recover the "cost of dissemination" and no more (p. 9). Exceptions were possible when
statutory requirements conflict, when specific identifiable groups were the primary
beneficiaries (permitting, in some cases, consideration of commercial purpose), when the
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recoverable cost would be so high as to preclude access, and when the Director of OMB
decided an exception was appropriate. Love (1992) and Sorokin (1990, pp. 286-297)
described some o f the debate surrounding Circular A-130. Ebersole (1994) perceived the
Circular as well within the principle that private enterprise should be the preferred
disseminator of governmental information. Sprehe (1994) compared the pre- and post1993 versions of the Circular.
Several federal interagency workshops on public access took place in 1991-1992,
with public input to the resulting framework policy received at a special meeting
sponsored by the Bauman Foundation and chaired by Timothy Sprehe. American Society
for Information Science members were urged to provide input. The framework policy
included language asserting the incremental cost recovery idea, and stated that when
dissemination costs are covered by specifically appropriated funds, no fees should be
charged (Policy framework: Public access to government electronic information, 1992).

The Information Resources Management Model: Data are a Public Asset

Vaver (1996) viewed this idea as a rationale for the assertion of copyright by the
Canadian federal government. While in flux, Canada’s information policies have leaned
toward routing publishing and disseminating activities to the private sector (Morton &
Zink, 1992), although there was some relief in the Canadian Access to Information Act
(Janisch, 1982) and its aftermath. Smith (1985) and Fremont (1996) also commented on
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this. The European observation (European Commission, 1996) that public information
"lags behind" (p. 33) and was in "disequilibria in market development" (p. 191) was
hinting that European nations in general have had more closely held public information
than the public welfare would indicate. Mechling (1994b) provided a cogent analysis of
pricing in a one-page summary of the argument between "marginal cost" and "fair value"
forces.
The view of the marginal cost camp is that prices should not exceed the
total cost of the last unit produced
The fair value camp believes that
those who benefit from a service should be the ones to pay for it" (p. 82).

Mechling eventually leaned toward the fair value camp.
For What It's Worth: A Guide to Valuing and Pricing Local Government
Information (1996), from Public Technology, Inc. (PTI), was aimed at local
governments but has proven to be of value in the present analysis. PTI is a non-profit
organization of the National League of Cities, National Association of Counties, and
the International City/County Management Association. In advising local governments
on the pricing of computerized information, the Guide took the position that
information was a taxpayer asset that must be safeguarded, and that what the
government sells was not the information, but more convenient access to it (p. 11).
After the "sale," the government still possessed the data and the rights and obligations
that such possession entails.
The Guide noted that state law has often mandated how local governments deal
with information distribution. Within this limitation, however, the Guide argued that
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the real value of information was determined by the extent to which someone wanted it.
It also took the practical view that governments need revenue to pay for system
development. "FOI arguments need to be carefully countered with explanations that:
1) the information is not being withheld, and is in fact freely available in hardcopy; and
2) development of electronic information costs more than existing funds can cover"
(p. 14). The Guide went into detail on how to calculate costs, with two diskette files
providing accounting examples and mechanisms.
Sprehe (1996c) urged a step-by-step approach for agencies setting user fees.
Below has been listed Sprehe's headings, which in his article were each followed by a
short discussion (pp. 184-185).
1. Prepare an explicit policy rationale.
2. Publish the policy.
3. Set forth a clear algorithm.
4. Assign costs and compute fees.
5. Decide how to administer user fees and measure the costs.
6. Review the policy and practice periodically.
7. Decide in advance what the revenues will be used for.
Weiss and Backlund (1996), comparing the U.S. experience with that of other nations,
criticized the asset philosophy as counterproductive —people will do without
information if it is priced too high.

By Type o f Data
Jaspin and Sableman (1992) expressed the belief that prior to computerization,
the commercial value of certain government information had little impact on its
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availability to the public (p. 389). Warren (1994) distinguished among data. "It may be
surprising to find this column suggesting that some agencies may sometimes be justified
for some public records, in charging more than the incremental costs of providing
access or copies. Maybe. Possibly" (p. 22). He distinguished between data collected for
the internal purposes of the agency (which should not be priced above dissemination
costs), and those collected and held for the convenience of the public (such as vital
records, uniform commercial code filings, and various other examples). Warren
suggested many limitations, and generally appeared to believe that such instances
should be rare.
In another article, Warren (1995), in dealing with common approaches to cost
recovery policies, described an even stricter approach based on the data-as-asset
philosophy.
A common addenda is that fees for such modem access or
copies should not be limited merely to the incremental
cost of copying, as is often mandated for paper copies of
public records, but should be as high as the market will
bear, to provide non-tax-based agency revenue since it is
optional "enhanced" access (p. 16).
Kelvin Childs (1997) mentioned that after the development of CivicLink in
Indiana by Ameritech, an unfortunate legacy remained in government offices
throughout the state. The idea has taken hold that the agencies can and should profit
from the sale of public information.
Mechling (1994a) noted that user fees as a share of state and local revenue have
more than tripled in the past 20 years, to 27%. Governmental agencies clearly have

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

37
perceived that the information they generate has market value, often potentially
lucrative. The State of Florida, for example, has explicitly allowed agencies to recover
both direct and indirect costs of their systems (Miller, 1996). This was not always so
(Imhoff & Levine, 1986).
For What It's Worth (1996) distinguished between two types of governmental
information. One was commercial information with economic value. The other was
"good government information" with marginal economic but important sunshine value
for exposing the policy bases, procedures, and actual workings of the governmental
entities (p. 15).
Professor Harlan Onsrud (Maine, Information Services Policy Board, 1997)
discussed the then-proposed InforME project in which Maine would create a
public/private entity to disseminate state government information, paying for its costs
via user fees on value-added products. He stated that limiting access only to those who
can afford it was a form of disenfranchisement. Cost recovery policies should be aimed
at increasing access rather than generating revenue, he believed.
Even Harry Hammitt (1997b), generally on the side of free or incremental
access, allowed for exceptional cases and concentrated on Geographic Information
Systems (GIS). He appeared to believe that when a system was valuable to commercial
interests, then government was justified in charging what that market will bear.
According to the Reporters Committee for Freedom of the Press (1994), more
and more states have wanted to make money from GIS (p. 3). Iowa, Tennessee, Texas
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and Kentucky can charge higher fees for GIS than for other public information. In
Kentucky and Tennessee this exception has applied only to commercial users (May,
1996a, p. 2).
Johnson and Onsrud (1997) distinguished between legal issues and "practical"
issues in cost recovery for GIS information. Legal issues have included state public
records laws that place limits on cost recovery, statutory exemptions from those same
laws, copyright assertion (21% of GIS agencies) complicated by the fact that the data
itself is usually not copyrightable, and the weaknesses of public/private contracts
including liability issues. Practical political issues, however, have tended toward cost
recovery efforts. The authors stated, "However, GIS agencies that have recovered a
significant amount of money are difficult to find." Onsrud (1997) further described cost
recovery practices for GIS. He stated, "To date, little substantive evidence has been
offered to show that economic and social equity or democratic principles have suffered
due to governmental policies for charging fees for GIS data, products, and services."
Trends toward information restrictiveness have alarmed the news media.
Government fo r Sale (1997) served as a recent example of this concern. This report, a
joint enterprise of the National Newspaper Association (NNA) and the American Court
and Commercial Newspapers, Inc., stemmed from a perception of danger. "That in the
government's quest for efficient electronic access, the traditions and fundamental
principles underlying access to public information are being undermined" (p. 3). Three
trends were highlighted: many states have begun offering free Internet-based
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information. Some were creating value-added services themselves, and some states
were experimenting with exclusive contracts to private companies for information
delivery packages. It was the latter that particularly alarmed the authors.

By Type o f User
Some states have restricted access to the state's own citizens. Most have not
made such a provision. For What It's Worth (1996) stated that "Charging only those
who use the service (the consumer) rather than depending on taxpayers as a whole to
support the service is a useful tactic" (p. 30). This might be called the photocopy
model: the one who gets the copy pays, the other users of the institution do not.
Among the states, this generally has been covered by special statutory language
targeting individual groups and products for them. The Guide then described how to
analyze the market value of information, including assembling a user "focus group" to
see how much the group values information and to gauge their willingness to pay. Fund
accounting was also noted as an important aspect, because income buried in a general
fund has often not been appreciated or used for targeted payment for the revenue
generation. Enterprise funds could be one way to avoid this (pp. 31-32).
Warren (199S, p. 16), in describing common approaches to cost recovery,
described the common attitude that for-profit entities should pay, while not-for-profit
users should not. Love (1992) decried this, stating, "These government officials are

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

40
making moral judgements about who should be allowed to gain access to government
information" (p. 404).
Ebersole (1994) viewed information as spanning a type-of-information spectrum
from information of use to the general public, to information of use to only a segment
thereof. Though there has been no "bright-line test" to establish when a fee should
begin to be charged, the idea was that on the general public side the information should
be free, while on the specific-segment side there should be fees. "The Clinton
administration has placed added importance on charging user fees for government
services that do not have public characteristics" (p. 93). Even when the information
was user-specific, Ebersole granted that some types of users should not be subject to
fees: those engaged in formal education or nonprofit activity, and those in financial
hardship.
Insofar as the problem of providing the information to non-commercial users or
those who simply cannot afford it, Hammitt (1997b) suggested special policies that,
among other things, might forbid the resale or reuse of the data. In Arkansas, the
Governor issued an executive order in 1977, later embodied in a rule, directing state
officials to deny access to personal information for commercial use (Watkins, 1984,
p. 759). The Software & Information Industry Association (1998) has argued strongly
against such a philosophy.
May (1996a) pointed to states that distinguish between commercial and non
commercial users o f government information, and also described the arguments of
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opponents: governments should not examine requesters' motives or the value of the
data to the requester (p. 3). Munro (1998, p. 19) cited Sandra Chance, assistant
director of the Brechner Center for Freedom of Information as believing that under
common law government officials cannot treat companies differently than anyone else.
State legislatures have, however, defined access to certain categories of information
and freed those categories from the common law presumption of easy access.
Government for Sale (1997) critiqued one common justification for the idea of
"enhanced access" to be purchased by particular users. "The argument that the
information is already available in hard copy does not ring true when the general trend
is towards electronic storage of public information to save government staff time and
storage space" (p. 11). Also, the idea of public notice was jeopardized if it was
removed from universally available media such as newspapers and restricted to a
product featuring user fees. Enhanced access was also criticized by Niederpruem
(1997).
News media have occupied an anomalous position in that they make a profit and
yet have an obviously compelling interest in public records. Warren (1995) made the
point that it was virtually impossible, when exercising cost recovery schemes, to
distinguish between news media and other "info-peddlers." Some states have allowed
agencies to make exceptions for news media when the agencies believed such
exceptions would be in the public interest (Reporters Committee for Freedom of the
Press, 1994, p. 8). Sprehe (1996c) noted language in Circular A-130 that allowed for
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differential pricing, particularly when a fee would be a barrier to an agency's public
service mission toward certain constituencies.

Exceptions Specified by Statute: Targeted Products

Apart from citizenship, states have tended to define targeted products and users in
special statutes closely. As Sandra Chance (Munro, 1998, p. 19) has pointed out,
legislatures have been free to define access to certain categories of information and by
legislative fiat have removed those categories from the common law presumption of easy
access. Also, agencies have fought to embody particular exceptions into statutory law for
reasons other than information policy per se. In the course of a discussion on copyright
like controls, Robert M. Gellman (1995c) stated, "An important argument against
government information controls is that political control over government information is
inconsistent with American democratic principles" (p. 1006). In the face of this ideal,
political factors related to information dissemination in such areas as census and weather
data have influenced the tendency to restrict data distribution. An agency's desire to
protect its own existence has been another factor, as has been an agency's need to generate
revenue, not for profit, but to satisfy the demands of a budget office or appropriations
committee. The agency may also wish to fund another area of activity for which there is no
appropriated funding. There has often been no relationship between revenue and
expenditure in governmental situations. Thus, the motivation of a government agency
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vis-a-vis its data can contain many more dimensions than a profit motive (pp. 1020-1023).
On the one hand, information could be embarrassing and then the agency wants to hide it.
On the other, information can be a source of power - it can be used to create jobs and
revenue, develop a constituency of users, and justify an agency's existence (p. 1046).
Gellman also noted that, "A government agency will sometimes claim that it
needs to control its data because the information will be misused, misquoted, or
misunderstood" (p. 1060). Most instances have seemed to be an after-the-fact
justification for restrictions made for other reasons. "None of the agencies attempted to
show a specific nexus between the restrictions and the avoidance of harm" (p. 1061).
Among the internal agency forces that drive them toward fee-based information
services:
• Cost of one-stop shopping systems
•

A new electronic information delivery system cannot be covered by existing
funds

• General need for revenue generation (not tied to a particular system)
• Political need for agency to be seen as operating likea business
• Proprietary attitude toward data
• Avoid embarrassment
• Evade oversight
• Justify programs and jobs
These forces can influence the overall state's policy, however articulated, from below.
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No Overall Policy Model and Deviations from an Overall Model

There have been a number o f instances at the federal level in which agencies
ignored or deliberately circumvented by statute the general federal policy model,
usually driven by the need to generate revenue. In the early 1990s, for example, there
was an attempt by the Department of Education to impose certain fees on the use of
Educational Resources Information Center (ERIC) database information. Eventually the
idea was dropped (Gellman, 1995c, pp. 1064-1065). Gellman (p. 1055) also described
the 1980s entry by the Patent and Trademark Office into "exchange agreements" with
private companies to restrict access to information. He cited the Federal Maritime
Commission's (FMC) attempt to trade the loss of revenue caused by the repeal of a
user fee on recreational boats for revenue that could theoretically be generated by its
Automated Tariff Filing and Information (ATFI) System, with fees calculated by the
number of users with secondary access to the system. Gellman described the disastrous
results of that experiment (p. 1067, also 1995b). This was also discussed by Sorokin
(1990, pp. 289-291) and Love (1992, p. 404).
Both Love (1993) and McMasters (1989) considered the Securities and
Exchange Commission (SEC). McMasters noted a general trend toward creating
exclusive sales agencies for SEC data. The origin of this trend appeared to McMasters
as a disinclination by the federal government to provide the resources to deliver data,
even as the thirst for the data increased.
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S.

M. Ryan, in her book Downloading Democracy (1996), dealt with pricing

issues only vis-a-vis CD-ROMs. Also, there have been divergent practices not
apparently tied to overall federal policy. For example, the U.S. Geological Survey has
not included data preparation costs, while the Census Bureau has. "The National
Oceanic and Atmospheric Administration recovers all costs attributable to database
management and compilation, as well as printing and distribution" (p. 66).
The National Technical Information Service (NTIS) has been extensively
discussed in the literature. It has deviated from the overall federal policy model in that
its statute mandated full cost recovery for its services. In the sense that it was created
specifically as an information provider, it has escaped the strictures of the Government
Information Model by explicit intent. By employing restrictive devices to protect its
products, the agency has attracted harsh criticism, particularly from Robert M.
Gellman (1996).
Shill (1996) commented favorably on NTIS and presented six future role options
for it. He described the agency's relatively recent online products FEDWORLD and
ADSTAR. The six future options began at "international STI super-agency" and end at
"current role and relationships,” explicitly excluding privatization and discontinuation.
One of the options, "Federal Information Agency," involved a proposed
NTIS/Govemment Printing Office merger. Here and elsewhere, NTIS's cost recovery
mandate has been seen as an obstacle. The status quo must face the problem that much
of the information now provided through NTIS might become available on the Internet
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free, undercutting the agency's income. Sprehe (1996a) engaged in a formal study of
NTIS pricing and concluded that the prices were not too high. Love (1992, p. 399) also
discussed NTIS and compared it with the Government Printing Office (GPO), favoring
bringing future data sets under GPO because of the deleterious effects of the NTIS
market value approach.
The U.S. Department of Commerce announced in late 1999 that it intended to
close NTIS and transfer its functions. This has resulted in an active policy debate (U.S.
National Commission for Library and Information Science, 2000).

Methods o f Controlling Access to Data

In examining the possible policy patterns on cost recovery, distinction must be
made between the policy intent and the methods that might be used to exercise that
intent. Methods might be exercised at almost any level of policy but were increasingly
likely when data was considered a public asset to be protected and used for maximum
gain. Copyright, copyright-like devices, licensing, and public/private monopolies have
been seen as examples of methods used to implement policies of data restriction.

Copyright
Perritt (1995) noted that while the federal Freedom of Information Act (1994)
and similar state laws have inhibited state-sanctioned monopolies for the dissemination
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of public information, intellectual property protection has made it easier to do so (pp.
179-180). The copyrighting of federal documents has been prohibited by federal policy,
but state governments have not been bound by such policy or law and attitudes and
practices vary around the country. Governmentfo r Sale (1997) stated a guiding
principle on the subject. "There is a direct conflict between the intent of the state open
records law and the ability of a state or local government to copyright public
information as an 'author'" (p. 9).
Bennett (1994) cited two competing theories on the nature of copyright law:
"One theory holds that copyright 'is a natural-iaw property right of the author by
reason of creation,' while the other theory asserts that 'copyright exists only as a
statutory grant of a limited monopoly by reason of legislation'" (p. 34). The second
theory has come forward more powerfully in recent years through Supreme Court
decisions. Under this theory, the holder of a copyright has the monopoly power to do
five things, "To reproduce my work, to make derivative works from it, to distribute
copies of it, and (in the case of certain types of work) to perform and display it"
(p. 34). Even these were limited by fair use rights.
Kidwetl (1989) wrote that the copyright law did not exist to protect the natural
rights of authors, but rather for public benefit. He argued that access and copyright
were unrelated. Vaver (1996), in comparing Canadian and U.S. approaches to
copyright, noted the U.S. rationale that governmental information belonged to the
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people, in contrast to the Canadian attitude that the information was a public trust that
must be protected and that can be a source of revenue.
A recent survey showed that 28 states have asserted copyright over statutes,
statutory headnotes, indexes, or other legislative materials. Case law was not extensive
enough to have directly confronted most of the specific statutes (Gellman, 1995c, p.
1027). Some cases have been adjudicated. Results of the present study's survey of
states on their use of copyright for executive branch documents have been presented in
Chapter 4. Nodiff (1984) traced developments from the 1800s to date on statutory
language and case law in several states. Ardito (1998) commented on federal-level
questions on public domain vs. copyright in the light of the World Wide Web.

Copyright-like Restrictions
Robert M. Gellman (1995c) thoroughly covered the problem of copyright-like
devices used by U.S. federal agencies, and pointed out that electronic records have
introduced new problems. Devices that have been used have included license
agreements, exchange agreements, royalties, restrictions on redisclosure, limitations on
qualified recipients, restrictions on access to specific formats (pp. 1004-1005), and high
fees for Freedom of Information Act (1994) requests (p. 1054). He also specified: price
setting (p. 1008), the selective use of remedies such as prosecuting only certain
apparent infringers (p. 1009), and deliberate bureaucratic delays in gaining access to
materials (p. 1011). The Software and Information Industry Association (1998) has
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argued strongly against such restrictions. Distinctions among formats have been fading,
according to the Reporters Committee for Freedom of the Press (1994, p. 3).
Gellman stated, "One effective method for controlling the use and disclosure of
agency information is to avoid creating information or to avoid disclosure of the
existence of the information" (p. 10S6). Gellman described how the Board of
Governors of the Federal Reserve System avoided telling anyone, for 17 years, about
transcripts of its Federal Open Market Committee. No one knew the transcripts existed,
so no one requested their release.
Contracts have been an effective method for controlling the dissemination of
information. Gellman described a complicated procedure by the U.S. Supreme Court
and the National Archives for dealing with requests for oral argument tapes and
transcripts. Users had to sign a restrictive agreement in order to gain access. In the
end, a single challenge caused the collapse of the arrangement and the lifting of all use
restrictions (p. 1059). Government fo r Sale (1997) warned against embargo provisions
sometimes employed by private vendors, wherein the government agency agrees to
delay release of certain information for a particular period of time (p. 10).

Privacy Restrictions
There has been a voluminous literature on privacy concerns that have arisen
because of the Internet and other computer-access products. It suffices to point out the
effect that privacy concerns can have on the cost o f information preparation. Harry
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Hammitt (1997d) highlighted a recent federal law that impacted on the ease and
therefore cost of state delivery of certain information sets. The law was the Drivers
Privacy Protection Act of 1994, aimed at the dissemination of driver records. The law
has been under constitutional challenge, but meanwhile, Hammitt noted, state
legislation has been going forward that would persist even if the federal law was struck
down. Anneliese May (1996a, p. 4) noted that Indiana, New York, Rhode Island,
South Dakota, and Washington have distinguished, by statute, between commercial and
non-commercial requesters for privacy purposes, and that all states have been required
by the Violent Crime Control and Law Enforcement Act of 1994 to restrict access by
1997 to personal information in motor vehicle records.
Hammitt (1997c) described how Quebec has recently decided to eschew the
approach to privacy protection that required the registration of personal information
collections with a data commissioner. Business had to make available any information
on an individual on request, and the individual could demand correction of the record.
The business was required to respond within 30 days, and there existed an appeal
mechanism (p. 18).
Hammitt (1997a), regarding a situation in California, cited a twist to the idea of
privacy as a factor in information dissemination cost. He elaborated on the problem in
a later article (1998a) by implying that privacy concerns offered an apparently valid
rationale to governmental agencies for upping fees for information dissemination,
because the purging of the information to protect privacy involved cost that would not
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be present were there no dissemination. Even after purging, a body of information
might contain inaccuracies, and so privacy statutes allowed the individual the right to
critique the data and force agencies to change it when appropriate. Elsewhere, he
(1998a) pointed out that despite the absence of a privacy right in the U.S. Constitution,
the Supreme Court has decided that such a right was implicit. Then he singled out the
State of Ohio, which he called a "privacy-free" zone because no explicit privacy
exemption was present in its Public Records Act.
Hammitt further maintained (1998b) that a principle of the Freedom of
Information Act (1994) was that information should generally be disclosed unless
agencies could define harm that might follow release. This rationale has benefited
privacy advocates, and has restricted agency thinking vis-a-vis public access. Sinrod
(1993) discussed access-blocking mechanisms under the personal privacy rule. Gellman
(1993, 1995a) critiqued the mishmash of federal approaches to the privacy issue and
highlighted the federal government's failure to establish a permanent data protection
authority.
A different perspective was found in News Media and the Law (When privacy
trumps access, democracy is in trouble, 1995). This commentary suggested that new
concerns for privacy, which have resulted in such phenomena as the federal Drivers
Privacy Protection Act of 1994 and the recent Postal Service's decision to cease
disclosure of forwarding address information, have actually been a reflection of an
unprecedented demand to become anonymous. This, it stated, will "undermine
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independent oversight of our democratic system," (p. 2) preventing the discovery of
insider trading deals, voter fraud, and other abuses of an increasingly closed society.

Centralized Providers: Public, Quasi-Public, and Public/Private Entities

Centralized online services, such as INK in Kansas, have usually involved the
assessment of a subscription fee on all users, and also added charges for specific valueadded products. NTIS attempted this at the federal level with GOV.SEARCH, but
intense controversy regarding its use of subscription fees led NTIS to suspend the fees
until June 1, 1999, after which the service was reshaped. A few states have used
public/private arrangements to promote one-stop shopping ideals, most commonly
involving kiosk networks. Other states have been experimenting with centralized
information services for all state-produced electronic information, rapidly evolving
from bulletin boards to access points on the World Wide Web. Niederpruem (1997)
criticized such arrangements. McGarigle (1999) briefly analyzed why progress in kiosk
development has been slow.
Mechling (1994a) stated that in the Info Texas kiosk network, whenever a
citizen accesses the network, the state pays a transaction fee. Taxes were the hidden
payment mechanism in this public/private partnership (the private side built the kiosk
network).
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In a general discussion of information kiosk development among the states, W.
Hanson (1994) made the following statement. "But according to Bohart, each kiosk
must pay its own way. 'Every one of these kiosks is essentially being operated as a
profit center,' said Bohart." He was referring to Info/California's kiosks, a project that
ultimately failed. Swope (1995) described the removal of the kiosks from shopping
centers and other sites. Some legislators believed that the project should be run by
private enterprise, and others believed that the money should be diverted to social
programs. Swope quoted Harold Ferber, former manager of the California kiosks, "A
lot of new projects are starting on a small scale, but it's hard to sustain that support for
a full-blown project" (p. 50).
Several public/private partnerships have failed in the recent past. Swope (1995)
documented the collapse of Hawaii FYI due to budget cuts. Hawaii FYI was a
computer information network whose purpose was to open government records; it has
become a telnet-based remnant with legislative information. Government for Sale
(1997) focused on CivicLink, a failed subscriber-based service of Ameritech
Information Access (ALA), a subsidiary of the regional telephone company Ameritech.
CivicLink was based on a Canadian electronic access system called "BC On-Line,"
which netted $35 million for the government of British Columbia in 1995. It featured
an exclusive contract with the government agency involved, with fees split between
AIA and the agency. CivicLink first appeared in the U.S. in Indianapolis/Marion
County, Indiana with an aim toward an electronic city hall. State open access laws were
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altered to allow the arrangement (p. 6). A lawsuit by a group of paralegals ensued, and
failed, "partly because the city provided four free terminals where citizens could line
up to view court records for 15 minutes at a time" (Munro, 1998, p. 18). AIA then
expanded CivicLink with services for Los Angeles County, California, Prince George's
County, Maryland, and DuPage County, Illinois with other contracts in the
implementation or pending stages.
Resistance rose. National groups such as NNA and the American Court and
Commercial Newspapers, joint producers of Government fo r Sale (1997), became
involved. In Illinois, the Illinois Press Association successfully lobbied for an
amendment to state statute that prohibited state agencies from entering into exclusive
contracts for electronic information dissemination (p. 7). Meanwhile in Prince George's
County, Maryland, Ameritech dropped CivicLink because of "poor sales activities."
Finally, Ameritech abandoned CivicLink altogether, saying that its strategic plan was
in another direction than industry-specific services. The services were converted into
different forms or died.
Despite these failures, centralized information services by states have appeared
to be an increasing trend. Heather Hayes (1998) described the efforts of a handful of
states that have entered into public/private or public/quasi-private partnerships for
overall electronic dissemination of the state government's electronic information, and
have allowed the partnership to create value-added services for targeted users with
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added fees. She called these "premium networks." She quoted William "Brad" Bradley,
president of Indiana Interactive, Inc., which ran both Access Indiana and CivicNet.
Sure, taxpayers have paid for the government to gather the information,
and they've paid for the government to deliver it to them, but they
haven't paid for the government to deliver it to them in their living
rooms three hours away from the state capitol at midnight on Friday
night instantly (p. 18).
Munro (1998, p. 19) cited Sandra Chance, assistant director of the Brechner Center for
Freedom of Information in the College of Journalism at the University of Florida,
Gainesville, as believing that common law will overturn arguments such as Bradley's.
INK in Kansas, Nebrask@Online, and Access Indiana have charged an up-front
subscription fee from $50 to $75 per year. Access Indiana added to this a $1 surcharge
over what the user would pay for retrieval during a personal visit to the agency. At
INK, most revenue returned to the agencies, while the subscription fees paid for its
operating cost.
Mechling and Sweeney (1997) have set the basis for arguing that states and
localities can take advantage of their freedom to exceed marginal cost recovery in spite
of the restrictive federal model. "Still, user charges will undoubtedly allow some
governments to offer new services while at the same time avoiding the need to charge
the general taxpayer for services that benefit direct users rather than the larger society"
(p. 138).
The two authors (1998) further described the ideal conditions under which such
fees work well, using the Information Network of Kansas (INK) as their primary
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model. They cited three important criteria: defined appropriability, a high degree of
voluntariness, and low administrative costs. Insofar as possible, those that most directly
benefited from a file should most directly pay for it —an example being auto
registration data used for marketing. Users should have the option of obtaining the
information the "old" free way, such as by viewing paper files or local area network
files at the state office in question. The costs of creation of the data service should be
fairly low so that the charges themselves can be kept down. Harold Onsrud (1997)
makes similar arguments.
Anneliese May (1996b) presented a detailed look at the "one-stop shopping"
services. Five states had already implemented the model at the time of her writing:
Kansas, New Mexico, Indiana, Nebraska and Georgia. Arkansas and Virginia at that
time had just passed the necessary legislation, and Michigan was moving forward via
an executive order. Since May's analysis, Maine has passed relevant statutory
language. Table 3 summarizes the information presented by May with additional
information on Maine.
None of these services have copyrighted the information they provide (p. 6).
The subscription fees have been for access to the premium information. Those who do
not subscribe can reach the non-premium "free" information via the Internet (pp. 6-7).
May related that, "Opponents ... point out that state statutes often spell out
specific fee schedules for access to public records and that the networks should not
charge access fees in addition to the fees found in statutory guidelines" (p. 9).

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

57
Table 3
Emerging Public/Private Information Services among the States
State

Name of Service

Nature of
Entity

Subscription fee for
Premium Service

% of Free
Information

State Receives

Information Network
of Arkansas (INA)

Private
for-profit

Planned as similar to
INK

Not yet known

Not yet known

Georgia

GeorgiaNet

State authority

$75/year; dial-up
adds $0.4S/minute or
$50/month

’ Limited’

All $ above
operating costs

Indiana

Access Indiana

Private
for-profit

SSO/year. some
transaction fees; dial
up adds $ 0 .10/minute

95%

All $ above
operating costs

Kansas

Information Network
of Kansas (INK)

Private
for-profit

SSO/year, per record
transaction fee; dial
up adds SO. 10/minute

80%

All $ above
operating costs

Maine

InforME

Public/Private

Not yet set

Not yet known

Not yet known

Michigan
(planned)

Michigan
Information Network
(MIN)

To be decided
by Advisory
Board

Not yet set

Not yet known

Not yet known

Nebraska

Nebrask®
Online

Private
for-profit

SSO/year, some
transaction fees: dial
up adds SO. 12/minute

90%

2% o f gross
revenue plus
statutory and
other fees

New Mexico
Technet

Private
non-profit

SSO/year plus
monthly flat-rate
based on hours
desired; some per
record fees

’ Most’

$500,000 in
1995

Virginia Information
Providers Network
Authority (VIPnet)

Quasi-public

Not set

Not yet known

S0% o f sales
with some
exceptions

Arkansas
(planned)

New Mexico

Virginia
(planned)

Note. The information was adapted in part from One-Stop Shopping for Government Information (pp. 2-4), by
A. May, 1996, Washington, DC: National Conference o f State Legislatures. Copyright 1996 by the National
Conference o f State Legislatures. Additional information on Maine provided by the author.
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In essence, they were arguing that the new entities were an attempt to sidestep the open
records laws.

Impact of the Literature Review

Within the various documents discussed above were a number of policy-related
articulations, some often repeated. Secondary sources did not offer the factual material
for comparing the policies of the 50 states, but they did clarify the parameters for such
a study. Armed with this core understanding, the author was able to approach the
primary literature: statutory law, administrative regulation, statements of policy from
centralized information management centers, attorney general opinions, and executive
orders.

Summary

A close look at the disparate literature on the public philosophies that underlie,
and the specific policies involving the issue of, cost recovery for information
dissemination has been presented. General policy articulations have been highlighted,
with the two general models featured. The literature review has followed the policy
pattern laid out in Table 1, moving from the general to the particular. Chapter 2
demonstrated that many diverse sources revealed data necessary to allow an overall
study of state government behavior in this area.
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Chapter 3
Methodology

Research Methods Employed

Tufte (1974) offered a summary on the purpose of using statistical techniques to
study large bodies of complex data:
test theories and explanations by confronting them with empirical evidence,
summarize a large body of data into a small collection of typical values,
confirm that relationships in the data did not arise merely because of
happenstance or random error,
discover some new relationship in the data, and
inform readers about what is going on in the data (p. 1).
This study accomplished most of Tufte's purposes. It tested the hypothesis
presented at the beginning of the study. It summarized a large body of data. It
discovered relationships never seen before. It informed the reader. (The question of
happenstance or random error would not arise in a study of this kind.) The study
followed a preferred practice, also articulated by Tufte (1974, p. 3), of stating a
hypothesis and then presenting the findings, rather than allowing the data to dictate the
hypothesis.
The major secondary sources (Reporters Committee for Freedom of the Press,
1994, 1997; May, 1996a; For What It's Worth: A Guide to Valuing and Pricing Local
Government Information, 1996; Governmentfo r Sale, 1997; Bender, 1997; and

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

60
Phillips, 1994) offered multiple crosschecking for the citations of relevant statutory
law, administrative regulation, case law, and attorney general opinions. They led the
author directly to the appropriate primary sources, which were examined individually
and enabled the extraction of the variable policy elements. The resulting data has been
summarized in appendices: in Appendix A, state public records laws; in Appendix B,
language on fees for copies of public records; in Appendix C, specific language on fees
for electronic information. The Bluebook: A Uniform System o f Citation (Harvard Law
Review Association, 1996) governed citation format.
Because policy statements from boards, task forces, governors' offices, and
executive administrative agencies proved to be more ephemeral than the sources
just mentioned, a short survey instrument, following Leedy's (1997) guidelines,
was sent as a facsimile to more than 100 experts around the nation (at least two per
state). In Appendix D there has been presented a sample survey form. In Appendix
E the recipients have been listed. Results of the survey have been reported in
Chapter 4.

Specific Procedures Employed

Here is a description of the intellectual steps. The author:
• Described the problem.
• Surveyed the literature.
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• Determined the policy elements to be measured.
• Analyzed relevant statutory law of the SO states.
• Analyzed relevant regulatory law, case law, executive orders, and binding
policy statements.
• Placed the results in a matrix susceptible to analysis.
• Performed the analysis.
• Articulated the conclusions.

Formats for Presenting Results

The author established a matrix analysis of the policies of the SO states. Key
comparative analytical factors have been mentioned above and were summarized as
follows:
• Form of policy articulation, if any: statutory, regulatory, executive order,
policy utterance, other.
• Determination of those policy elements that could act as measurable
variables. These included copy fees, search fees, other labor fees (primarily
segregation of data for confidentiality reasons), and other overhead (such as media and
development costs). It was noted that some states allowed cost recovery based on what
revenue a published version would bring in, and this element was included. Restrictive
policies by type of user, commercial or political purpose, format, and customized
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compiling were also measurable, and were included. Also included was whether there
existed an umbrella provider such as INK. The essential tool for these determinations
was Table 4. Federal policies were also scored for comparison purposes.
In Table 4, a value was assigned when an articulation of the particular policy
element was present in the primary sources for the particular state. A policy element
with no score (null) meant that a state's policy had not restricted access by means of the
particular data element. Given the variety of language involved, some adjustments in
standard values were made, and noted in the footnotes. Mostly, however, for a
particular policy element (the columns), a fixed value, usually 100 points, was
assigned. The intent overall was to measure whether or not a policy element was
present, and then cumulate the values into a score for the particular state. The aim was
to discover, in Leedy's (1997) terminology, the "points of central tendency" (p. 253).
The states' scores were then used for illustrative charting. The schema: the
higher the score, the more the state tended to articulate a restricted access side of
public policy, implying potentially greater cost to the user. Table 5 was constructed to
summarize the overall score for each state. Table 6 placed the scores in ascending
order, revealing overall state policy on a continuum from less restrictive as articulated
to more restrictive. Highlighted in this table were the median and mean scores, and the
federal score. The next step was to arrange the data into a line chart that presents a
visual representation of the source of the study’s conclusions. This was presented as
Figure 1.
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Resources Used

Resources used included a full review of public policy literature dealing with
information dissemination cost recovery through World Wide Web access, use of
Dialog and other providers through Nova Southeastern University and, locally, the
Maine State Library, and also e-mail and fax contact with colleagues and counterparts
in many states. Indexing sources included Library Literature and WilsonDisc.
Statutory, case and administrative law were examined at the Maine Law and Legislative
Reference Library in Augusta.

Reliability and Validity

Table design was carefully considered for readability and reliability, following
examples in Tufte (1974), Leedy (1997), and the Publication Manual o f the American
Psychological Association (American Psychological Association, 1994). Leedy's advice
on questionnaire design was carefully followed. He presents a sample query letter
(p. 117) and much other insight (pp. 193-194).
The question of scoring data inevitably involved subjective judgment: should a
particular element carry a heavier weight than another, and if so, why? Two arguments
were apropos here. First, most of the scores were arbitrarily fixed at 100 points, an
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equalizing technique intended to meet conflicting arguments regarding particular
scores. Second, the author noted that juggling the data through minor variations in
scoring did not materially affect the conclusions. For the same reason, if there have
been any errors among the data, the overall conclusions would not have been affected.
It must be stressed also that this has been a study of policy elements, not the rightness
or wrongness of those elements. Value judgments regarding the worth of a particular
element were avoided.
One important qualification of the study has been that it has measured
articulations, and when they were absent, no weight was given to the possibility that an
unstated policy might exist for the particular data element. Policies implicit in statute,
but not explicit, can be revealed through court action, administrative regulation, or
executive order. The question arose: how does the researcher weigh the absence of
such articulation? For example, when stated policies did not mention whether an
agency would undertake a customized search and compilation of new data in response
to a request, should it be assumed that it would do so in the event, or not? This author
decided that untested elements should not be assumed as implicit, and should not be
scored. A future court case, for example, could reveal that this assumption was
inaccurate in a particular instance, but there would be no way to anticipate such an
event. It was assumed that given the presence of an articulation of one or several
policies, the state had considered adding others and rejected the idea.
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On the other hand, there were nine states in which it was judged that overall
policy controlling fee structures for information dissemination was largely absent
altogether. This suggested that the states involved had not considered, in any formal
way, policies on the matters involved. This meant that those states have allowed their
agencies to be on their own, without guidance, and consequently a potential existed for
wide agency variation and unregulated fee setting. The author, following the models
presented in Chapter 2 and outlined in Table 1, judged this to be restrictive in nature
and scored it accordingly. Nevertheless, actual practice among the hundreds of
agencies might not actually be restrictive. It could be that a closer study of each state
would reveal more open practices than this study has suggested. Such intricate analysis
of each state's individual agencies was beyond the scope of this paper.
The question of adding or subtracting policy elements had to be faced also, in
particular for the exercise of copyright. After much consideration, this element was set
aside, though mentioned among the results in Chapter 4. No central source has tracked
state agency copyrighting, and the survey instrument was not able to reach deeply
enough into individual agency practice to be reliable. It is certainly true that some
states have invoked copyright on their printed publications, but the author could not
reliably extract the necessary information, and also did not perceive that these practices
were affecting fees for electronic information. Also set aside were fee provisions for
certified copies, which all states have.
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A data element excluded from the tables and figure was the presence or absence
of fee waiver policy. The author struggled with this element, but noted that in nearly
all cases, the decision to waive was at the discretion of the individual agency. Also,
hidden waivers could exist in agency practices. An agency might be allowed to waive a
particular fee, but not required to do so. The only way to determine this would have
been to move from a statewide perspective to an individual agency perspective, and this
was outside the study's design. States with explicit waivers have been noted among the
results, but not charted.

Summary

Research methods and specific procedures have been described, including the
use of a survey instrument. Formats for presenting results have been described, as have
resource requirements. Comments on reliability and validity have been presented.
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Chapter 4
Results

Insofar as possible, the data analysis dealt with the policy elements identified
and discussed in Chapter 2, the literature review, using the methodology described in
Chapter 3. It would have been unwieldly to quote verbatim from the SO state primary
source material, but the reader has been provided with as much access to that material
as possible in several appendices.
During the research phase of this report, it was found that the states' public
records laws or policies fell into three groups as the policy makers moved from the
general to the more specific. The three groups were general language on public
records, explicit language on fees for records, and explicit language on fees for
electronic records. To give the reader a sense of each state's positions and to avoid a
stark list of statutory and other legal citations, the author decided to offer capsule
descriptions of the policy language. Consequently this primary source material was
summarized in three appendices. Appendix A describes each state's public records law
or policy. Appendix B highlights language from laws or policies concerned with fees
for copies o f public records, whatever the format. Appendix C examines the special
language on fees for electronic information found in some states.
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So that a researcher might replicate or improve the instrument used to query the
individual states, the survey questionnaire is presented as Appendix D and the recipient
list as Appendix E. Appendix F presents information on plans and reports in a number
of states which have not yet risen to the level of articulated policy, but which would be
of interest to any future researcher pursuing developments in this policy area.

Data Analysis

Thirty-four responses were received to the survey questionnaire. A response
from Hawaii revealed a new regulation promulgated in early 1999. Information
received from Connecticut and Nevada resulted in an adjustment of those states' data.
Florida, Montana, and North Dakota sent along excerpts from administrative policy
statements, but the information had already been identified through other sources. Four
states - Alaska, Iowa, Massachusetts, and Pennsylvania —acknowledged that they
sometimes copyright executive agency documents. Gellman (1995c, p. 1027) noted that
28 states claim copyright over legislative branch items such as statutory compilations.
It is suspected that executive branch exercise o f copyright is scattered sparsely, but
significantly, among state government agencies nationwide. But as was mentioned in
Chapter 3, no reporting or oversight mechanism for identifying these practices was
uncovered, nor any apparent central authority in each state that would know each
agency's practice.
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Relevant information from the appendices and survey has been summarized in
Table 4, which examines the individual policy elements that were selected for analysis.
The later tables and Figure 1 combine the scores for each state and compare the states
in the aggregate and with federal policy.
It was found that 34 states have shown fewer barriers to access than the
anchoring federal policies. These were, in ascending order, North Carolina, New
York, Ohio, Florida, Illinois, New Hampshire, Washington, Alabama, Louisiana,
South Carolina, Oklahoma, Vermont, New Jersey, Connecticut, Iowa, Massachusetts,
Missouri, Mississippi, Oregon, Minnesota, Texas, California, Montana, Rhode Island,
Hawaii, Idaho, Colorado, Kentucky, Michigan, North Dakota, Maryland, Utah,
Maine, and New Mexico. All but two, Maine and New Mexico, fell below the mean
score. These results are highlighted in the tables and figure that follow.
Sixteen states fell above the federal anchor. In ascending order they were,
Alaska, Arizona, Delaware, Virginia, Wisconsin, Kansas, West Virginia, Wyoming,
Georgia, Nevada, Indiana, Arkansas, Tennessee, Nebraska, Pennsylvania, and South
Dakota.
At least 20 states have had a fee waiver provision (not charted). They were
Alaska, Colorado, Connecticut, Delaware, Hawaii, Illinois, Indiana, Louisiana,
Maryland, Massachusetts, Michigan, Missouri, Nevada, Oklahoma, Oregon, Rhode
Island, South Carolina, Texas, Utah, and Wisconsin. Purposes for allowable waivers
varied, but included public interest, nonprofit activities, journalism, and indigence.
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Table 4
Cost Recovery Policy Elements Scored State-bv-State
Note: the source of each stale's overall fee policy, if any, is indicated by the following codes. If a particular provision was established through another mechanism, such
as attorney general opinion or court decision, the appropriate code is noted under the particular heading. When a code is not accompanied by a number in the
weighted columns, it means that the source mandates an explicit exemption as, for example, when a court decision orders an agency to provide any requested format.
S - Statute
Reg *> Administrative Regulation (Rule)
C “ Court Decision
AG - Opinion of the Attorney General
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Footnotes to Table 4
1 Citizens only; California says "every person in this state." Louisiana says "age of majority."
2Labor costs are charged only when an entity's requests require more than 5 person-hours in one month.
3 An attorney general opinion states that there is no requirement for agencies to provide copies; if they do, the reasonable standard is stated.
4 The court said that agencies could impose reasonable restrictions on voluminous requests.
5 Allows additional charges for manipulating data into a format not maintained by the agency.
6 Allows a special service charge for requests involving extensive u se of information technology.
7 15 minutes of search time are free. Hawaii rules set this at $30 free time.
8 An attorney general letter states that while particular formats need not be provided, large programming costs may be charged to the user.
9 First two hours of search time are free.
10 A supervising Council encourages providing information free or at nominal cost.
11 Statute appears to allow special charges for items with commercial value, but a court decision can be construed a s disagreeing.
12 First half hour is free; after that, agencies may charge.
13 Statute authorizes fees for copying but gives no guidance on how to determine them, leaving it up to each agency.
14 Supervision costs may be charged in certain limited cases.
15 Statutory language encourages free copies. An executive order limits what may be charged. A service charge may be added for large requests.
16 Search costs may be imposed for complex requests or for requests with a commercial purpose.
17 Segregation costs may not be recovered, but access costs may be.
18 Statute allows each agency to adopt rules controlling records, but there is statutory language on commercial value and direct cost.
Attorney general and court decisions allow expanded costs, and agencies appear in control of fee policies for public records.
19 Rule language and attorney general opinions offer differing perspectives on providing requested formats.
20 Search costs may b e recovered when they reach $50 or more. Computer charges may not be a sse sse d but supply costs may be.
21 "Reasonable" standard is articulated in statute, but no other guidance on fees is provided.
22 OMB Circular A-130 mentions that full cost recovery, including collection and processing, can be recovered when providing tailored information
to specific individuals or groups.
23 NTIS attempted a centralized, subscription-based umbrella service called GOV.SEARCH, but at this writing has suspended fees until
June 1,1999 because of intense criticism of the fees. The issue is not settled.

A note on the alphabetizing within the tables: most sources maintain the alphebetization of the two letter postal codes as if the nam es of the states
were spelled out. Thus, for example, ME appears before MD and MA because Maine com es before Maryland and Maryland before
M assachusetts. The author has maintained this convention.

74
Individual Policy Elements

Overall Fee Policy
The first element analyzed was the presence or absence of an overall fee policy,
and the source of that policy. It was found that 41 states possessed such a policy
statement of varying complexity, and that among these, all were found in statutory
language except that of Alabama, which was contained in an opinion of the state's
Attorney General. The fee provisions in many of these states were found within
statutory language governing all record formats, not explicitly electronic. No overall
policy statement on fees was detected in nine states. In two of these. West Virginia and
Wyoming, fees have been authorized by statute but it was left to each agency to
determine how to administer them and what the amounts would be. Tennessee followed
a similar approach except that each agency has been allowed to determine all
procedures, including fee policies, for public records.
As has been seen in Chapter 2, the federal government has articulated overall
policy both in statute and in regulation. The federal model contained in OMB Circular
A-130 (U.S. Office of Management and Budget, 1996) and elsewhere, is a mirror of
the incremental (marginal) cost recovery policy of the Government Information Model
of Table 1.
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No Fee (Free) Policy
It was found that no state has articulated a policy mandating that electronic
records would be provided at no cost to the requester. Such a statement would be
allowed under the Government Information Model outlined in Table 1 and discussed in
Chapter 2.

Charges Allowed fo r Copies
All but five states —Arkansas, Delaware, Nebraska, Pennsylvania, and South
Dakota —had explicit language allowing charges for copies of public records. North
Carolina encouraged free copies but allowed charges. A supervising council in
Minnesota has encouraged low or no cost copying, but has also allowed fees. Federal
policy has also allowed incremental fees for copies.

Charges Allowed for Search Time
Twenty-three states allowed the inclusion of search costs in calculating fees.
There were found a number of hybrid situations in which a minimum search time was
mandated as free, while beyond that charges could be imposed. For Georgia, it was 15
minutes; for Maryland, two hours; for Montana, Rhode Island and Vermont, 30
minutes. For North Carolina, search costs for "large" requests may be charged.
Similarly, Oklahoma has allowed charges for "complex" requests. In two cases, free
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search time was defined by cost: $30 for Hawaii, $50 for Wisconsin. Generally,
federal policy statements have allowed fees for search time.

Charges Allowed fo r Other Labor Costs
The federal government and 25 states have allowed other labor costs to be
included, primarily for segregating records due to confidentiality considerations.
Alaska allowed such costs only when a particular requester exceeded five person-hours
in one month. Two states, South Carolina and Utah, did not charge for segregating, but
allowed access costs.

Charges Allowed fo r Other Overhead Costs
Twenty-four states allowed other overhead expenses to be included. There was
sufficient variation, highlighted by footnotes in Table 4, in these areas to render
sweeping conclusions difficult. California, Florida, Idaho, and Nevada have allowed
restrictions on voluminous requests, not restricted to labor costs. New Jersey has
allowed "supervision" costs in certain limited cases. Wisconsin has allowed supply
costs but not computer charges. No overall policy was seen at the federal level on this
policy element.
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Charges Allowed as if Published on Paper
Only two states allowed agencies to consider what income might result from
paper publication in setting fees for electronic versions: Idaho and Indiana. No similar
policy at the federal level was detected.

Access Specified fo r a Citizen o f the State Only
Ten states limited open records provisions to citizens of the state: Alabama,
Arizona, California, Delaware, Georgia, Louisiana, New Jersey, Pennsylvania,
Tennessee, and Virginia. The author could not determine from the sources how non
citizens have been treated. Such a provision was not found among federal policies.

Restrictions on Access Based on Commercial or Political Purpose
Consideration of commercial or political purpose was a factor in 13 states:
Arizona, Illinois, Indiana, Kansas, Kentucky, Minnesota, New Mexico, Oklahoma,
Rhode Island, South Dakota, Tennessee, Washington, and Wisconsin. The situation at
the federal level has been complex, with a number of attempts at charging for
specialized information, as was described in Chapter 2. OMB Circular A-130 (U.S.
Office of Management and Budget, 1996) has allowed more complete cost recovery
when the information was tailored for specific groups.
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Restrictions on Format
Twenty-four states allowed agencies to determine format in responding to
requests - that is, the requested format need not necessarily be provided. Those states
were: Alabama, Alaska, Arkansas, California, Colorado, Florida, Georgia, Idaho,
Indiana, Kentucky, Maryland, Michigan, New Hampshire, New Jersey, New Mexico,
North Dakota, Pennsylvania, Rhode Island, Tennessee, Texas (conflicting regulation
and attorney general opinion), Utah, Vermont, Virginia, and Wisconsin. Stated federal
policies have not made this restriction, though in the past certain agencies have
attempted it, as was noted in Chapter 2.

Costs Permittedfo r Custom Searches and Compilations
Eight states had policies that indicated that agencies need not comply with
requests that would involve custom searches and data compilation: Alaska, Arizona,
California, Kentucky, Maryland, New Mexico, Tennessee, and Wisconsin. The federal
government has also allowed this restriction.

Presence o f Umbrella System with Subscription Fees
As noted in Table 3, there has been a gradual emergence of a one-stop shopping
approach that bundles fee-based information delivery with free delivery under a single
umbrella, a public/private partnership or quasi-public entity. Nine states have been
engaged in such an endeavor: Arkansas, Georgia, Indiana, Kansas, Maine, Nebraska,
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Michigan, New Mexico, and Virginia. The federal government has attempted this
approach in limited ways, but the situation is in ferment at this writing.

No Guidance on Fee Policies
In the last column of Table 4, before the state's overall score, none states are
highlighted that have no or extremely limited guidance on fee setting for cost recovery
for electronic information: Arkansas, Delaware, Nebraska, Nevada, Pennsylvania,
South Dakota, Tennessee, West Virginia, and Wyoming. Scoring for these nine was
accomplished here, and some variation was revealed by this separate analysis. The
presence of Arkansas and Nebraska was curious, given their involvement in umbrella
one-stop shopping endeavors. But even in these two states, there has been an absence
of articulated cost recovery policy. An attorney general opinion in Arkansas stated that
there was no requirement for agencies to provide copies. The "reasonable” standard
was found in Delaware, Nevada, West Virginia and Wyoming, but no further guidance
for agencies was discovered. Tennessee's situation was complicated by minimal
statutory language and rule-making provisions that could not be analyzed to the agency
level. Attorney general and court opinions have allowed an expansion of fees, and in
general agencies appeared to be on their own in setting policy.
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Interpretation of the Scores

In Table S, the state scores were listed alphabetically by state postal code. This
has allowed the quick identification of a particular state's score.

Table 5
Table 4 Scores fo r E ach State — A lphabetical
The H igher the Score, the More R estrictive the Policy Mix

AL
AK
AZ
AR
CA
CO
CT
DE
FL
GA
HI
ID
IL
IN
IA
KS
KY

250
550
550
950
350
400
300
550
200
635
385
385
200
700
300
600
400

LA
ME
MD
MA
MI
MN
MS
MO
MT
NE
NV
NH
NJ
NM
NY
NC
ND

250
500
450
300
400
325
300
300
380
1100
650
200
285
500
100
100
400

OH
OK
OR
PA
RI
SC
SD
TN
TX
UT
VT
VA
WA
WV
WI
WY
[FED

150
275
300
1150
380
250
1400
1050
325
450
280
550
200
600
585
600
535

In Table 6, the states were ranked according to their overall score. The mean,
median, and federal scores were highlighted. The overall conclusions of the research
were now becoming perceptible.
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Table 6
Table 4 Scores for Each State - Numerical, in Ascending Order
The Higher the Score, the More Restrictive the Policy Mix

NC
NY
OH
FL
IL
NH
WA
AL
LA
SC
OK
VT
NJ
CT
IA
MA
MO
MS

100
100
150
200
200
200
200
250
250
250
275
280
285
300
300
300
300
300

OR
MN
TX
CA
MT
RI
HI
ID
CO
KY
MI
ND
MD
UT
ME
NM

300
325
325
350
380
380
385
385
400
400
400
400
450
450
456
500
500

Median

Mean

FED
AK
AZ
DE
VA
WI
KS
WV
WY
GA
NV
IN
AR
TN
NE
PA
SD

535
550
550
550
550
585
600
600
600
635
650
700
950
1050
1100
1150
1400

Figure 1 graphically displays the hierarchy in Table 6 via a line chart, again
with the mean, median, and federal score highlighted.

Summary

Analysis of the data gathered has been presented in narrative, tabular, and charted
form. A discussion of each policy element analyzed has been presented, and
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rationales for excluding certain elements have been outlined. Certain comparative
elements —federal score, mean, and medium -- have been introduced. Results were
presented according to the individual data elements used in the Table 4.
No scoring can be permanent. State policy is under constant development, and
certain proposals were encountered during this research that do not control present
policy, but may have impact in the future. These encounters have been noted in
Appendix F.
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Chapter 5
Conclusions, Implications, Recommendations, and Summary

Conclusions

There was a common paradigm among the states for cost recovery policies for
the dissemination of electronic information. That paradigm has been toward less
restrictive access. State policy on fee recovery most often has been somewhat less
restrictive than the federal anchor. Also, state policy has leaned toward the
Government Information Model, under which incremental cost was allowed, but the
presumption was that the information belongs to the public and should be as freely
available as possible. This author's observation is that the World Wide Web's effect on
such policy was toward freer access, despite the widespread view among policy makers
that as much revenue as possible should be gained from public assets, a view embodied
in OMB Circular A-2S (U.S. Office of Management and Budget, 1993). Information
was indeed seen as a special category ala Circular A-130 (U.S. Office of Management
and Budget, 1996). Universal service attitudes have had widespread support among the
states when it comes to public information.
The most important finding of this analysis was that the study’s hypothesis, and
also Sprehe's (1996c) perception of movement among the states away from the federal
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model of recovering only incremental costs, has not been demonstrated. No state has
articulated an overall "no cost" policy. It must be concluded, then, that the states that
generally follow the Government Information Model do so by allowing incremental
(marginal) cost recovery only, similar to the overall policy of the federal government.
Many variations among the states' policies have been revealed, but they have not
proven to be, overall, more restrictive than federal policies. States, in general, have
had a generous proclivity towards public access and have limited fee recovery for the
electronic dissemination of information.
The review of the literature in Chapter 2 paid a great deal of attention to federal
policies and practices, both as an anchor against which the states could be compared,
and because the literature on information policy was found to be much more extensive
for the federal government than for the states. In pursuing the themes presented in
Chapter 2 while armed with the results of this study, it was proper to ask what
conclusions were evident regarding federal policies versus those of the states.
One important conclusion has been that both the federal and state policies as a
whole fall within the Government Information Model outlined in Table 1, and
specifically within the incremental (marginal) cost recovery aspect of that model. This
was not true for all states, but it has held for the states in aggregate.
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Data Distribution
There has been a perceptible trend among the states toward a one-stop shopping
approach to data distribution, particularly among the nine states in Table 3, but also
through single-port World Wide Web access. This has suggested that states in general
have not accepted the arguments of authors such as Ebersole (1994) that data should be
handed over to private vendors for whatever product they might envisage. It was shown
that Canada has tended toward Ebersole's point of view (Morton & Zink, 1992). In
contrast, the states have tended toward control of data, but easier and freer access to
most of it, with costs recovered primarily when the information is targeted at a discrete
user group, and with that revenue often paying for the free information simultaneously
provided. Kiosks have not been significant successes in the realm of wider information
distribution.

Underlying Premises
The major premise behind the Government Information Model - that the data
belongs to the taxpayer - has appeared as a prevailing motif among the states as a
whole. Conversely, the premise in the Information Resources Management Model that
data are a public asset to be used for maximum gain, has not prevailed among the
states. The argument among the stakeholders has not ended, however, as demonstrated,
among others, by the local-goverament oriented For What It's Worth (1996), which
insisted on the validity of widespread cost recovery for information, and by the
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observations of William "Brad" Bradley cited by Hayes (1998, p. 18) that the data
might belong to the taxpayer, but that the delivery mechanism does not.
The results have suggested that the universal service ideal, possibly a basic
human right and probably of benefit to the social system (Sawhney, pp. 379-380), is
among the forces driving the states toward a low-cost incremental approach to fee
recovery. The effects of electronic distribution upon such federal entities as the
National Technical Information Service, which had been based on fee recovery, and the
Federal Depository Library Program, based on the idea of universal service, and of
similar state entities, has been and will be profound. The latter approach, as reflected
in this study, appears to be in ascendance.
Despite the reservations of authors such as Warren (199S, p. 16) and the
Reporters Committee for Freedom of the Press (1997, p. 8), cost recovery based on
market value has taken hold somewhat, at least when the user group is discrete and
identifiable. This has been indicated both by the nine states working with one-stop
shopping portals, and by a variety of specific services among the other states, such as
Geographic Information Services (Onsrud, 1997). The wide-open free access ideals of
the American Library Association (1996), the U.S. National Commission on Libraries
and Information Science (1990), and to a lesser extent the National Association of
Regulatory Utility Commissioners (Anderson, 1995, p. 78), and the National
Newspaper Association and the American Court and Commercial Newspapers, Inc. (in
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Government fo r Sale, 1997), have influenced but not dominated thinking in the various
states.

The Prevailing Model
The Government Information Model has prevailed among the states. This has
vindicated such authors as Kranich (1992), Love (1992), Scott (1993), Warren (1995),
Perritt (1996), and Hammitt (1997b). It was shown that all but five states have
explicitly mandated charges for copies of public records. Half of the states have
allowed labor costs to be factored into fees, with 23 states having defined or permitted
search time costs. Other overhead costs were permitted by 24 states. Twenty-four states
have permitted themselves to restrict access by format. Other cost recovery
mechanisms, however, were found to be in the minority among the various policy
statements. Commercial or political purpose was a restriction in 13 states. Ten states
limited open records provisions to citizens of the state. Eight states restricted requests
that might involve custom searches and data compilation. Restrictions on voluminous
requests were present in four states. Only two states allowed equivalent income
recovery to printed versions of the data.
Generally, the many states' freedom of information and public records acts have
articulated an open access model while imposing exceptions and fee philosophies that
tend toward the indicated incremental cost recovery approach. It was clear also that the
majority of the states have been conscious of the federal policies laid out in the
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Freedom of Information Act (1994) and Circular A-130 of the U.S. Office of
Management and Budget (1996). The nine states of Table 3 with public, quasi-public,
or public/private arrangements aimed at one-stop data shopping, evidently have noted
the experience under the federal Act, that business interests overwhelmingly dominated
usage and that the cost of information delivery has often been underestimated (Guida,
1989). Their products have been designed to take advantage of the needs of businesses,
whose subscription or fee-based data recovery then pays for the free services,
apparently vindicating the views o f Mechling (1994b) and others. Yet the nine states
have not indulged in true market-value pricing policies, but rather have generally
followed Warren's (1994) minimalist approach and carried minimal statutory fees over
to the electronic product with a small surcharge for the service. No attempts were
detected to analyze what the market would bear, although individual instances at the
agency level may have escaped the research net. Thirteen states were shown to make
explicit policy distinctions based on commercial or political purpose, however. It can
be concluded that in line with Love's (1992, p. 404) horror at states making moral
judgments regarding who should gain access to governmental data, and Warren's
similar attitude (199S), 74% of the states have not fallen into the practice.
The nine states that offer no clear guidance on fee-setting can be presumed,
from Table 1, to possess chaotic fee-setting situations among the various agencies, and
therefore have had the greatest potential for large fee recoveries. This assumption
cannot be proven since this study did not attempt to analyze policies at the individual
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agency level. In fact, in contrast to federal problems cited by Gellman (1995b, 1995c,
19%), Love (1993), and McMasters (1989), abusive state agency practices have not
been widely reported in the literature. Should a future study show that the assumption
does not hold in particular states, then the overall conclusions of this study regarding
the Government Information Model would be strengthened because the scores of the
affected states would be lower.
A suspicion that states have widely used non-policy practices to control data
access was not supported by this research. As analyzed in Chapter 2, such practices
might include copyright, copyright-like, and privacy restrictions. The underlying
problem in detecting such practices has been that they are not articulated in policy
statements. Only secondary sources were indicative, but they were few, and their
paucity has indicated that such practices were probably not widespread. This study was
unable to fully analyze copyright practices, as was outlined in Chapter 3. There has
been little, if any, reporting of copyright-like restrictions at the state level in the
literature. Privacy has proven to be in flux, with most states not having yet confronted
the issue in terms of electronic data dissemination. The recent decision of the U.S.
Supreme Court, Reno v. Condon (2000) defining states' driver records as articles of
commerce and subject to federal regulation under the Commerce Clause of the U.S.
Constitution, will have an impact on future state practices.
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Implications

States contemplating the creation or rewriting of overall information
dissemination policy will find that ease and low cost will be the overriding concerns.
Most states have leaned toward less restrictive policies. The more complex and the
more exceptions that exist in policy utterances, the greater the barriers to public access,
and the greater potential cost to the public. Two trends were in conflict at this writing.
A trend has existed toward freer access because of the World Wide Web. Also, there
has been a trend towards subscription-based access among states struggling with an
umbrella system for all online state information. Even in the latter case, however, the
argument has commonly been made that most information will be provided free, and
only information for specially targeted constituencies, especially with commercial
purposes, would be assessed fees. Freer information access appears to be the prevailing
trend.

Recommendations

Persons engaging in subsequent investigations of these issues must be aware that
statutory and other law rarely stand still. There are always proposals and counter
proposals, bills and amendments, court and executive orders and attorney general
opinions. Given the brief life of the World Wide Web, the policy impact of online
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information has not yet been experienced or evaluated to the fullest extent. A further
question has arisen as to how this freer access will affect society. American policy
makers have apparently concluded that it will benefit society overall. The assumption
bears watching by academics and policy makers alike.
Future research is needed in several policy areas. As has been noted, the
copyrighting practices of the states have proven to be elusive. In this area, practice
would define policy, because there were uncovered almost no policy statements on
state-level copyrighting. The same observation can be made vis-a-vis the employment
of copyright-like restrictions by the states. Restrictions based on privacy concerns have
proven to be so fluid that a detailed study on a multi-state level would quickly become
outdated.

Summary

In Chapter 5, the author concluded that a trend toward freer information access
existed among the states, anchored by the Government Information Model and the
example of the federal government. Most American policy makers believed, evidently,
that this would benefit society as a whole. States accepted the practice of charging fees
for copies in the various formats, but other restrictions were not shown to be
universally shared and the trend is toward fewer rather than more restrictions.
Suggestions for further research were provided.
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Appendix A
Laws Defining State Public Records

State

Statutory Citation

Comments

AL

Ala. Code §§ 36-12-40. -41.41-13-1
(1991)
Statute defines public records as "any
public writing."

In Birmingham News Co. vs. Peevy (21 Media
L. Rep. 2125 (Ala. Cir. Ct. 1993)), the court
said that computer tapes are public writings. The
attorney general in 197 Ala. Op. Att’y Gen. 21
(1984) said that computer printouts are public
writings. In Stone v. Consolidated Publishing
Co. (404 So. 2d 678 (Ala. 1981)). the court said
that a public writing is a record that records the
activities required of a public officer. In Ala.
Op. Att’y Gen. No. 88-00079 (Dec. 16. 1987)).
the attorney general said that a particular format
need not be provided.

AK

Alaska Stat. §§ 09.25.100. .110.
.115. .120, .220(6) (1998)
The Public Records law defines public
records as "regardless of format or
characteristics.” Agencies are not
required to provide records in
customized formats.

AZ

Ariz. Rev. Stat Ann. § 39-121.0KD)
(West 1996)
The Public Records law defines public
records as "copies, printouts, or
photographs," but does not
specifically mention electronic
formats.

In Star Publishing v. Parks, 875 P.2d 837, 837
(Ariz. Ct. App. 1993), the appeals court
distinguished between commercial and
journalistic uses.
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Slate

Statutory Citation

Comments

AR

Ark. Code Ann. §§ 25-19-101 to -107
(Michie 1996. Supp. 1997)
The Freedom of Information Act
states that public records include
"tapes, or data compilations in any
form.” There is no requirement that
agencies provide customized searches
and output.

An informal attorney general opinion (Informal
Op. to Barry L. Molder (Mar. 25, 1982)) says
that there is no requirement in state law for
agencies to provide copies.
In Ark. Op. Att'y Gen. No. 87-211 (June 23.
1987), the attorney general said that agencies are
not obliged to deliver information in particular
requested formats. If an agency maintains a
particular format, the attorney general has also
said that it must be made available (Ark. Op.
Att’y Gen. No. 95-031). In Blaylock v. Staley.
732 S.W. 2d 152 9 Ark. 1987). the state
supreme court said that a paper printout provides
adequate access to the public record.

CA

Cal. Gov’t. Code §§ 6250-6276
(West 1995. Supp. 1999)
The California Public Records Act
applies to information regardless of
physical form, specifically including
computerized information. "Computer
data shall be provided in a form
determined by the agency." Nor is the
agency obliged to run customized
searches.

CO

Colo. Rev. Stat. Ann. §§ 24-72-101
to -402 (1998)
The Public Records law defines
records as regardless of physical
form, and specifically mentions cards,
tapes, recordings, and digitally stored
data. A requester may seek either
copies or printouts (-205(1)).
Copyright: in § -203, agencies are
explicitly allowed to obtain and
enforce copyright, but not to use it to
restrict public access.

CT

Conn. Gen. Stat. Ann. §§ l-15(a) I-20f (1997)
The Freedom of Information law
defines a record regardless of format,
including "recorded." Agencies must
provide information in format
requested.

Contingent on availability of photocopying
equipment. In Tax Data Cotp. v. Hutt (826 P.2d
353 (Colo. Ct. App. 1991)), an agency
regulating manner of access to data was deemed
not to violate the open records act.
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State

Statutory Citation

DE

Del. Code Ann. tit. 29, §§ 1000110005 (Michie 1997)
The Freedom of Information Act
defines a public record as regardless
of format, including ‘recorded.’ Each
public body must establish rules on
access and fees.
Del. Code Ann. tit. 8, § 391(c)
(Michie Supp. 1998) exempts the
Secretary of State Grom providing
corporate records on diskene or tape,
protecting revenue from paper copies
and direct electronic access.

FL

Fla. Const, of 188S, an.I, § 24
(1993)
Fla. Stat. Ann. §§ 119.01 -.15 (Public
Records law)
(West 1996. West Supp. 1999)
Amended state constitution in 1993 to
the effect that the Sunshine Law
applies to all three branches. The
Sunshine Law defines a record as
regardless of ’physical form,
characteristics, or means of
transmission.’ Agencies are not
required to produce formats they do
not already have.

GA

Ga. Code Ann. § 50-18-70
(Michie 1998)
The Inspection of Public Records law
includes computer-based or generated
information in its definition of a
public record.

Comments

Ga. Code Ann. § 50-18-71(a) (Michie 1998) says
requesters have the right to make photographic
copies of records: an attorney general opinion
(Ga. Op. Att’y Gen. No. 84-39 (June 28, 1984))
has stated that this gives the agency the right to
determine whether it will provide copies or allow
the requester to make the copies from originals.
In Ga. Op. Att’y Gen. No. 89-32 (1989). the
attorney general said that statute does not require
creation of new material to comply with a
request, but that electronic records are included
within the Open Records Act.
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Slate

Statutory Citation

Comments

HI

Haw. Rev. Stat. §§ 92F-12 to 92F-42
(1998)
The Uniform Information Practices
Act defines a record to include
electronic forms. Agencies arc not
obliged to supply formats that they do
not maintain. Agencies must provide
reasonable access to copying facilities.

In Office of Information Practices Op. Let. 90-35
(Dec. 17, 1990), the Office said that commercial
and noncommercial requests must be treated the
same. In early 1999, the Office promulgated a
rule governing public record requests, 2 Haw.
Admin. Rules ch. 71. also published as a booklet
and placed on the World Wide Web (Hawaii,
1999).

ID

Idaho Code §§ 9-337 to 9-348
(Michie 1998)
The Public Writings law defines a
public writing to include "magnetic"
formats.
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State

Statutory Citation

Comments

IL

HI. Comp. Stat. Ann. ch. S 140/1140/11 (West 1993, West Supp. 1999)
In the Freedom of Information Act,
the definition of public records as
’regardless of physical form or
characteristics’ and explicitly includes
’tapes, recordings, electronic data
processing records, recorded
information.’ This Act is not intended
... for the purpose of furthering a
commercial enterprise, or to disrupt
the duly-undertaken work of any
public body independent of the
fulfillment of any of the fore
mentioned rights of the people to
access to information* (§140/1). This
appears to exempt information with
commercial value from the fee
restrictions of the FOIA. Also, it
appears to allow an agency to deny a
request that would, by its volume or
nature, disrupt the regular functions
of the agency. The same section also
says: ’This Act is not intended to
create an obligation on the pan of any
public body to maintain or prepare
any public record which was not
maintained or prepared by such public
body at (he time when this Act
becomes effective, except as
otherwise required by applicable
local. State or federal law." This
suggests that an agency does not have
to create new records on request,
though the date provision is peculiar,
leaving open the possibility that after
the FOIA was enacted, then an
agency might be obligated to create
such a record. Denies agencies the
ability to create a contract or license
with another person or entity for the
exclusive right to access and
disseminate public records (§ 140/3).

Both the court and the auomey general have said
that as a general rule an agency must provide the
format requested - see 111. Op. Att’y Gen. No.
S-I323, 1976-76 Report, p. 219 (Dec. 15, 1977)
and AFSCME v. County of Cook (555 N.E..2d
361 (111. 1990)).
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State

Statutory Citation

Comments

IN

Ind. Code Ann. §§ 5-14-3-1 to
5-14-3-10 (Michie 1997)
The Access to Public Records Act
defines a record and copying to
include electronic and magnetic
formats among items ’regardless of
physical form or characteristic.”
Disclosure of lists of names/addresses
is limited by § 5-14-3-4(c), and
certain lists may not be used for
commercial purposes. Agency is not
required to provide particular
requested electronic formats, and may
restrict access to GIS information.
May not charge for inspecting
records.

In Laudig v. Marion County Board of Voters
Registration (585 N.E.2d 700 (Ind. Ct. App.
1992)), the appeals court reiterated that an
agency does not have to provide a particular
requested format, in this case a computer tape of
voter registration information.

IA

Iowa Code §§ 22.1 - .14 (West 1999)
The Open Records law covers ’all
records, documents, tape, or other
information, stored or preserved in
any medium.’

KS

Kan. Stat. Ann. §§ 45-215 - 45.223
(1993)
The Open Records Act describes a
record as ’regardless of form or
characteristics.* An agency can refuse
a request that places an unreasonable
burden on it.

In Kan. Op. Att’y Gen. No. 88-152 (Oct. 27.
1988). the anomey general said that an agency
must provide a requested computer format if able
to do so. In Kan. Op. Att’y Gen. No. 89-106
(Aug. 21, 1989), the anomey general said that
the agency does not have to design or obtain a
particular computer program in order to provide
a requested output, but may allow a requester to
make such provision.
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State

Statutory Citation

Comments

KY

Ky. Rev. Stat. Ann. §§ 6I.870-.884
(Michie 1993, Michie Supp. 1998)
The Open Records law defines a
record to include 'cards, disks,
diskettes, recording, software, or
other documentation regardless of
physical form or characteristics.'*
Electronic information used for non
commercial purposes is available in
either paper or electronic formats.
Online access may be provided at the
discretion of the agency. Each agency
must adopt records access rules.
Nothing requires an agency to create
new records or databases to satisfy a
request.

In Ky. Op. Att’y Gen. No. 77-480 (Aug. 8,
1977), the anomey general said that a requester
may obtain computerized information on
corporations; similarly for registered voters in
Ky. Op. Att'y Gen. No. 79-77 (Feb. 5, 1979),
and gubernatorial appointments in Ky. Op. An’y
Gen. No. 91-18 (Jan. 24. 1991).
In Ky. Op. An’y Gen. No. 87-59 (Sept. 8,
1987), the anomey general said that incomplete
computer records do not have to be copied as
long as the complete paper version is available
for inspection. Five opinions indicate that an
agency does not have to provide a new
document, though requesters can inspect the
source documents and compile their own
information: Ky. Op. An'y Gen. No. 375 (July
6, 1976); Ky. Op. An’y Gen. No. 78-231 (April
4, 1978); Ky. Op. An’y Gen. No. 80-308 (May
14. 1980); Ky. Op. An’y Gen. No. 90-101 (Oct.
23, 1990); and Ky. Op. An’y Gen. No. 92-99
(June 15. 1992). In Ky. Op. An’y Gen. No. 91116 (July 22, 1991), the anomey general said
that commercial purpose is relevant in deciding
whether or not to provide a copy of a database.

LA

La. Const. Art. XII. § 3
La. Rev. Stat. Ann. §§ 44:1 • 44.41
(West 1982. West Supp. 1999)
The Public Records law covers items
"regardless of physical form or
characteristics, including information
contained in electronic data processing
equipment.”

Several anomey general opinions reaffirm that
particular computerized records are public
records: La. Op. An’y Gen. No. 87-301 (May 4,
1987); La. Op. An’y Gen. No. 97-301-A (June
11. 1987); La. Op. An’y Gen. No. 90-330 (July
26. 1990); and La. Op. Att’y Gen. No. 90-576
(Dec. 4. 1990).

ME

Me. Rev. Stat. Ann. tit. 1. §§ 401410
(West 1989. West Supp. 1998)
The Freedom of Access Law includes
"any mechanical or electronic data
compilations from which information
can be obtained."

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

100

State

Statatory Citation

MD

Md. Code Ann., State Gov’t §§ 10611 to 10-628
(Michie 1995, Michie Supp. 1998)
The Access to Public Records Law
includes a "computerized record,"
"recording." and "tape" in its
definition of a public record. Access
must be provided at least cost and
least delay. Copies must be provided;
when equipment is not available to the
agency, it may allow use of the
requester’s equipment to make the
copy. An agency is not obliged to
provide requested formats but may do
so. Nor must an agency run a
customized search.

MA

Mass. Gen. Laws Ann. ch. 4, § 7, cl.
26. ch. 66. §§ 1-18
(Law Co-op. 1991. Lexis Supp. 1999)
The Public Records law includes
items "regardless of physical form or
characteristics."

MI

Mich. Comp. Laws Ann. §§ 15.122,
.231-.246 (West 1994, West Supp.
1999)
The Freedom of Information Act
includes a list of computerized
formats within its definition of a
public record. An agency need not
generate a new document because of a
request.

MN

Minn. Slat. Ann. §§ 13.01-.99 (1998)
The Government Data Practices Act
includes all data "regardless of its
physical form." or "storage media."
Such dam must be accessible. The
Government Information Access
Council deckles which records will be
free and which will be subject to fees,
and also bow particular data sets will
be electronically accessible.

Comments

According to Minn. R. 1205.0300(2) (1994),
information access must be provided without
regard to why the person wants it (i.e.,
presumably there is no consideration of
commercial value).
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State

Statutory Citation

MS

Miss. Code Ann. §§ 25-61-1 to 2561-17(1991)
The Public Access to Public Records
Act includes ’regardless of physical
form or characteristics,’ explicitly
including tapes and recordings, in its
public record definition. Public access
to electronic records is explicitly
allowed.

MO

Mo. Rev. Stat. §§ 109.180-.190,
610.010(6), .024 (1994)
The public records law includes
electronic information in the definition
of a public record.

MT

Mt. Const. An. II, §9
Mont. Code Ann. §§ 2-6-101 to -404
(1997)
The Public Records law includes
items ’regardless of physical form or
characteristics,’ including ’magnetic
tape, computer storage media,* and
explicidy extends the right to copy to
electronic records. The Public
Records Management Act includes
computerized information in its
definition of a public record.

NE

Neb. Rev. Stat. § 84-712 to -1117.02
(1994. Supp. 1998)
The Open Records Law defines public
records as ’regardless of physical
form’; data converted to electronic
format remains a public record.
Agencies are not required to produce
records in a format that they do not
normally maintain.

Comments

Explicit and unconditional.
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Slate

Statutory Citation

Comments

NV

Nev. Rev. Scat. §§ 239.005-.330
(1993)
The Open Records Law does not
define public records, but it also says
that computer records are public
records only when the paper form
does not exist. Statute provides the
right of inspection and copying except
when confidentiality prevails. Records
saved on an electronic system are
treated as originals.

In Nev. Op. Alt’y Gen. No. 89-1 (Feb. 6, 1989),
the attorney general said that computer records
had to be examined on a case-by-case basis to
see if they are public records.

NH

N.H. Rev. Stat. Ann. § 91-A:l-:8
(1990. Supp. 1998)
The Access to Public Records and
Meetings Law does not define public
records, but does grant the right of
inspection and copying except when
the agency does not have the proper
equipment. In lieu of providing
original paper copies, an agency may
provide a computer printout with
confidential information excluded.
The agency may decide what format
to employ.

In Menge v. Manchester, 311 A.2d 116 (N.H.
1973), the state's Supreme Court granted a
requester the right to obtain a copy of a
computer tape. This was invalidated by a
statutory change. In Gallagher v. Town of
Windham. 427 A Jd 37 (N.H. 1981). the stale’s
Supreme Court said that state law does not
require agencies to furnish copies, but only to
allow requesters the opportunity of making
copies: it also urged agencies to strive in all
reasonable ways to serve the public.

NJ

N J. Stat. Ann. §§ 47:1A-1 to
47:lA-4
(West 1989. West Supp. 1999)
The Examination and Copies of
Public Records law does not define
records except to say that all of them
are subject to the law unless exempted
by official action. Right of inspection
and copying is provided.

In Techniscan v. Passaic Valley Water Common
(549 A.2d 1249 (NJ. 1988)), the court decided
that access may not be denied to any commercial
or non-commercial requester.
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State

Statutory Citation

Comments

NM

N.M. Stat. Ann. §§ 14-2-1 to 14-212. 14-3-2(Q, l5-t-9(Q (Michie
1995)
The Inspection of Public Records Act
defines records as regardless of
physical form, including "tapes." A
right of inspection is provided.
Agencies may determine output
format, and need not run customized
searches. Computer files containing
both public and confidential
information can be copied in part,
with the confidential information
excluded. Persons requesting copies
of databases in computer or printed
form must agree not to duplicate the
information and not to use it for
political or commercial purposes
unless by permission of the agency.

The right to inspect extends to computer records,
according to Ortiz v. Jaramillo (483 P.2d. 500
(N.M. 1971).

NY

N.Y. Pub. Off. Law §§ 84-90
(McKinney 1988, West Supp. 1999)
"Computer tapes or discs* are
included in the Freedom of
Information Law defining a public
record as *in any physical form
whatsoever." Lists of names/addresses
cannot be sold or released if they are
to be used for commercial or fund
raising purposes.

In Szikszay v. Buelow (436 N.Y.S.2d 558 (N.Y.
Super. Ct., Erie County 1981), the superior
court decided that a history of public access
rendered real estate assessment rolls stored on
computer free from the non-conunercial statute.
In Brownstone Publishers v. New York City
Dept, of Buildings (N.Y. App. Div. 1990)), an
appellate court said that information should be
provided in the requested format; a similar
conclusion was reached in Babigian v. Evans
(427 N.Y.S.2d 688 (N.Y. Super. Ct., New York
County 1980)).
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State

Statutory Citation

Comments

NC

N.C. Gen. Stat. §§ 132-1 to -10
(1995)
The Public Records law explicitly
includes electronic records in its
definition of records 'regardless of
physical form or characteristics."
Right of inspection and copies are
provided regardless of the requester's
motives. If confidential information is
mingled with non-confidential, the
agency may not deny the request
because of it. and must bear the cost
of separating the information. A copy
in a particular format is available in
the same format if the agency
maintains it that way already; an
agency need not create a new format
to satisfy a copy request. An agency
is also not obliged to produce an
electronic database it does not
otherwise maintain.

Exec. Order 37 (Jan. 28. 1994) mandates access
and copies of electronic databases after a ninemonth testing period from their creation. If
public and confidential information are mingled,
the burden for separation falls on the agency.
Copies may be requested in any format, but
agencies are not obliged to provide that format if
they do not maintain it themselves.

ND

N.D. Cent. Code § 44-04-18
(Michie Supp. 1997)
The Access to Public Records taw
fails to define records, but says they
may be inspected except when
exempted by law. Agencies are not
required to produce requested
formats.
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Comments

OH

Ohio Rev. Code Ann. §§ 149.011.
149.43
(Banks-Baldwin 1993, West Supp.
1998)
The open records statute defines a
public record as 'regardless of
physical form or characteristic.’ Right
of inspection is provided. Agencies
may not aslc about how the
information is to be used (presumably
erasing any distinction between
commercial and non-commercial
information).

In Ohio ex rel. Recodat v. Buchanan (546
N.E.2d 203 (Ohio 1989)), the coun said that if
an electronic version is more complete than its
paper version, the agency must provide the
electronic version. In State ex rel. Margolius v.
City of Cleveland (184 N.E.2d 665 (Ohio
1992)), the state supreme court said that an
agency is not required to use particular media for
greater public access. In Ohio ex rel. Beacon
Journal Publishing v. Andrews (358 N.E.2d 565
(Ohio 1979)), the court said that time, expense
and inconvenience were not reasons to deny
inspection and copies of computer files. The
agency must arrange records so that confidential
information can be excluded and public
information provided. In State ex rel. Athens
County Property Owners Assn.. Inc. v. Athens
(619 N.E.2d 437 (Ohio Ct. App. 1992)), the
appeals court said that copies on computer
diskettes of agency computerized records must be
provided.

OK

Okla. Stat. tit. 51. §§ 24A.1 - 24A.19
(1991)
The Oklahoma Open Records Act
defines a record, ’regardless of
physical form or characteristic.” to
include ’computer tape. disk, or other
material.” Copying is permitted
including ’mechanical reproduction.’

In Okla. Op. Att’y Gen. No. 85-36 (April 30,
1986), the attorney general said that online
access by a commercial entity can be allowed as
long as the records are protected from damage.

OR

Or. Rev. Stat. §§ 192.410-.505
(1997)
The Inspection of Public Records law
covers items ’regardless o f physical
form or characteristics,* explicitly
including ’electronic recordings.’
Right of access and copies is
provided. Copies must be made in the
format requested if available. Certain
driver and vehicle records are exempt
from disclosure for commercial
purposes. Computerized information
is specifically not exempted from
public disclosure. An
intergovernmental group’s GIS
database is exempt from disclosure.

Electronic records in the form requested, if
available. In Ore. Op. Att’y Gen. vol. 39, p. 721
(May 29, 1979), the attorney general said that a
public agency had to allow a requester to make
electronic copies of computerized records on the
requester’s equipment, subject to rules to protect
records and avoid disruption of office work.

State
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Comments

PA

Pa. Cons. Stat. Ann. tit. 65, §§ 66.1.3 (West 1959, West Supp. 1999)
The Inspection and Copying of
Records law does not mention
electronic formats; it detines a public
record as an account, voucher or
contract, minute, order or decision.
Rights to inspection and copying are
provided. Agencies can adopt
reasonable rules for records.

In Mitman v. County Comm'rs of Chester
County (423 A.2d 1333 (Pa. Commw. Ct.
1980)), the court took a strict view of the
definition of a public record and denied a
requester information on a computer tape. In
Hoffman v. Pa. Game Comm’u (455 A.2d 731
(Pa. Commw. Ct. 1983)), the court said that an
agency could choose the format in releasing
records from a computer list, urging the agency
to do so in "an efficient manner, fair and suitable
for all concerned."

RI

R.I. Gen. Laws §§ 38-2-1 to -15
(Michie 1997. Lexis Supp. 1998)
The Access to Public Records law
covers records "regardless of physical
form or characteristic." including
"tapes." Agencies must provide
printouts of data. Agencies are not
obliged to reorganize or change
records in order to satisfy a request.
Rights of access and copying by the
requester are provided. Imposes
certain limits on access for
information with commercial value.

SC

S.C. Code Ann. §§ 30-4-10, -20(c),
-30(a)
(Law. Cb-op. 1991, West Supp.
1998)
The Freedom of Information Act
includes records "regardless of
physical form or characteristics,"
including "tapes’ and "recordings."
Rights to inspect and copy are
provided.

In Martin v. Ellisor (223 S.E.2d 415 (S.C.
1976)), the court said that an agency must
provide a requested format if the requester pays
the cost. Potential commercial abuses do not
justify refusal to copy.

SD

S.D. Codified Laws Ann. §§ 1-27
(Michie 1992, Lexis Supp. 1999)
The Public Records and Files law
defines records as "regardless of
physical form or characteristics." It
provides right of inspection. The
Records Management Statute mentions
records regardless of physical form
and suggests a right to copy.

In S.D. Op. Att’y Gen. No. 80-27 (April 21.
1980), the anomey general denied access for
commercial purposes to lists of drivers names
and data.
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TN

Tenn. Cbde Ann. §§ 10-7-121. -301,
-503(a). -505. -506(a)
(Michie 1992, Lexis Supp. 1998)
The Public Records Act does not
define records. But another statute.
Tenn. Code Ann. § 10-7-301(6)
(1992), does so, including electronic
formats. Agencies may adopt rules
regarding records. Agencies can
choose format, and can provide paper
instead of electronic copies.

In Tenn. Op. Att’y Gen. No. 92-63 (Oct. 8.
1992), the attorney general said that a county
commission was not obligated to provide voter
registration records in a computerized format,
but instead could provide printouts.

Tex. Gov’t Code Ann. §§ 552.001.
.002. .021-.026, .228. .230, .261.269
(West 1994, West Supp. 1999)
The Right of Access to Public
Information law includes various
electronic formats. It also implies
such records when it sets fees for
access to computer record banks.
Each agency can promulgate rules for
inspection.

In commenting on audiotapes, Tex. Op. Att'y
Gen. ORD-461 (Feb. 19, 1987), the attorney
general said that format does not affect
availability. In Tex. Op. An’y Gen. ORD-3S2
(Dec. 31, 1982). the anomey general said that
public records include computer tapes, and that if
some information were confidential, the agency
could provide an edited printout. In Tex. Op.
An’y Gen. ORD-401 (Nov. 7, 1983), the
anomey general said that computer files could be
withheld only on a case-by-case basis when they
violate security, trade secrets, or lawsuit
discovery. In Tex. Op. An’y Gen. ORD-571
(Oct. 19, 1990), the anomey general suggested
that a "minimal" computer search must be
provided by a public agency, but that the agency
need not create a new computer program in order
to satisfy a request. In Tex. Op. An’y Gen. DM41 (Sept. 12, 1991), the anomey general
suggested that an agency does not have to supply
a particular requested format other than, for
electronic formats: magnetic tape, online access,
and public access terminals. The anomey general
also suggested, in Tex. Op. An’y Gen. ORD-599
(Jan. 7, 1992), that agencies do not have to
generate new reports to satisfy a particular
request. In Tex. Admin. Code lit. 5, §§ 111.62,
111.63 (1994), the General Services Commission
ruled that an agency should try to provide
requested format.

TX

Comments
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UT

Utah Code Ann. §§ 63-2-102.
-103(18Xa), -201 (7),(8).(11), 63-38-2
(Michie 1997, Lexis Supp. 1998)
The Access to Records law includes
electronic formats. Agencies cannot
deny access because of format.
Special records need not be created to
satisfy a request. If an agency can
provide a requested format without
unreasonable effort, it must do so. An
Information Technology Commission
is mandated to develop access policy.

Agency can provide records in a particular
format if able to do so and if requester is willing
to pay expenses. The State Records Committee,
in S.R.C. 92-01 (Oct. 9, 1992), obUged the
Department of Transportation to cull nonconfidential information from accident reports
and release them.

VT

Vt. Stat. Ann. tit. 1. §§ 315-320
(1995)
'Recorded* items 'regardless of their
physical form or characteristics” are
included in the Access to Public
Records law. Copies must be made if
the agency has the appropriate
equipment, but not if it doesn't. In
Vt. Stat. Ann. n't. 29, § 1701 (Lexis
Supp. 1998) requires the Department
of General Services to provide
centralized computer services for state
government, and to make data
publicly available. The Vermont
Center for Geographic Information
(GIS) can limit disclosure involving
individuals and set policies regarding
public access, fees, and copying
restrictions, according to Vt. Stat.
Ann. tit. 10. §§ 121-126 (1998).

Contingent on availability of photocopying
equipment. In 87 Vt. Op. Att'y Gen. No. 20
(1987), the anorney general appears to say that
requests for computerized information can be
satisfied by printouts.

VA

Va. Code Ann. §§ 2.1.340 to -346
(Michie 1995, Michie Supp. 1998)
The Virginia Freedom of Information
Act includes 'tapes or other material,
regardless of physical form or
characteristics.’ Reasonable
accessibility and reasonable cost to
electronic data is established.
Agencies are not required to provide
data in special formats.

In Associated Tax Service v. Fitzpatrick (372
S.E.2d 625 (Va. 1988)), the court said that if the
requester pays the actual costs, computer tapes
must be provided, and that commercial intent is
irrelevant. In 84/85 Va. Op. Att’y Gen. No. 428
(Sept. 25, 1984), the anorney general said that
agencies are not obliged to create a new record
on request or convert a record from one format
to another.
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WA

Wash. Rev. Code §§ 40.14.010,
J250-.348 (1998)
The Public Records Act explicitly
includes "magnetic or paper tapes,"
and "magnetic or punched cards,
discs, drums, diskettes." Rights of
inspection and copying are provided.
Certain commercial uses are denied
unless specifically allowed by the
particular statute. The Public
Disclosure Commission is charged
with designing a program for
electronic access to public records. A
Public Information Access Policy
Task Force was created to encourage
access while protecting privacy.

Computerized records are included in the
definition of public records, according to 81
Wash. Op. Att’y Gen. No. 18 (July 23. 1981).

WV

W.Va. Code §§ 29B-1-1 to 29B-1-7
(Michie 1998)
The Freedom of Information Act
includes "tapes” and "recordings, or
other documentary materials
regardless of physical form or
characteristics." Rights of inspection
and copying are provided. Agencies
may make reasonable rules to protect
records. Copies on magnetic media
may be made if the original is also on
magnetic media.

W.Va. Code § 29B-l-3(4) (1993) gives agencies
the choice of providing copies or allowing
requesters to inspect the records; regarding
electronic copies, however, statutory language
says agencies "shall make" requested copies.

WI

Wis. Stat. Ann. §§ 19.31. .32, .34.
.33 (West 1996, West Supp. 1998)
The open records law includes
"electromagnetic information recorded
or preserved, regardless of physical
form or characteristics ... such as
recordings, tapes (including computer
tapes), computer printouts, and optical
discs." Each agency must set rules for
access and copying. Rights to access
and copying are provided. New
formats need not be created upon
request. The right to copies does not
apply when the requester plans to
recopy and sell the information (i.e.,
for this particular commercial use).

Person may request a copy. When requester
appears in person, agency may either make the
copy or allow the requester to make the copy.

Comments
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Statutory Citation

Comments

Wyo. Stat. Ann. §§ 16-4-201 to -205
(Michie 1997)
The Public Records Act defines
records as "regardless of physical
form or characteristics." Right of
inspection is provided. Agencies can
set rules to protect records and
prevent interference with routine
work. Right to printout copies is
provided.
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Appendix B
Language on Fees for Copies o f Public Records
State

Statutory Citation

Other language

AL

Ala. Code §§ 36-12-40, 36-12-41
(1991)
Public records law does not provide
limits or guidance on copy fees, except
for certified copies.

An attorney general opinion urges agencies to
provide free copies of public records, and allows a
nominal charge for costs (184 Op. An’y Gen.
Nos. 27. 28 (Aug. 15, 1981)).

AK

Alaska Stat. §§ 09.2S.110, 09.25.121
(1998)
Fees may not exceed agency's standard
unit cost of duplication. Labor costs
may be charged when an entity’s
requests require more than five personhours in one month. Search and
retrieval costs may be recovered.
Allows fee waiver for persons needing
records to pursue a claim with the
Department of Veterans Affairs.
Permits agencies to waive or reduce
fees if the request is in the public
interest. Agencies may waive or
reduce fees for small requests.
Imposes additional fees when request
exceeds a limit on volume or
complexity.

Alaska Admin. Code tit.6, §95.130(c) (Jan. 1993)
allows agencies to charge the media for excess
searching and copying time for unreasonable, bad
faith, or extraordinarily expensive requests.

AZ

Ariz. Rev. Stat. Ann.
§§ 39-121.01(D), .03, -122(A) (West
1996)
"Reasonable* limitation for records
with commercial value; permits
search, copying and labor, equipment,
and consideration of value on the
commercial market in such cases.
Otherwise, public records law does not
provide limits or guidance on copy
fees. Allows fee waiver for persons
needing records to pursue a claim with
the Department of Veterans Affairs.

In Ariz. Op. An’y Gen. No. 186-090 (Aug. 25.
1986), the anorney general said that requesters
may not be charged for searches, but could be
charged for time, equipment, and labor.
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Other Language

AR

Ark. Code Ann. §§ 25-19-101. -105
(Michie 1996)
The Freedom of Information Act does
not provide limits or guidance on copy
fees.

In Ark. Op. Att'y Gen. No. 87-481 (Jan. 8,
1988), the anomey general said that agencies may
charge "reasonable” copying costs, but may not
charge for searching. Similar opinions are found
in Ark. Op. Att’y Gen. Nos. 90-261 (1990), 95031. and 95-282 (1995). In 732 SW. 2nd 152
(1987), the court said that computer information is
public and should be accessible to the public in the
form in which it is kept.

CA

Cal. Gov't Code § 6253
(West Supp. 1999)
Actual or direct costs of copying.
Cal. Gov’t Code § 6153.1 (West Supp.
1999), construed in North County
Parents Org. for Children with Special
Needs (28 Cal. Rptr. 2d at 361); the
statute permits agencies to allow
greater access than statute requires,
and the court decision interprets that
agencies can waive fees.

In Rosenthal v. Hansen (34 Cal. App. 3d 754
(Cal. Ct. App. 1973)). the appeals court said that
agencies could impose reasonable restrictions on
voluminous requests.

CO

Colo. Rev. Stat. §§ 24-72-205 (public
records), 24-72-306 (criminal justice
records) (1998)
"Reasonable'*; maximum per copy or
printout set at $1.25/page. Allows
additional "reasonable" fees not
exceeding "actual cost” for
manipulating data into a form not used
by the agency. May charge supervision
fee when an agency lacks the
equipment for making the copies.
Permits agencies to waive or reduce
fees if the request is for journalistic
purposes or otherwise in the public
interest.

CT

Conn. Gen. Stat. Ann. §§ 1-15 (1997)
Fees shall not exceed the copying cost
to the agency. Maximum per copy for
state agencies. 25 cents; for other
public agencies. 50 cents. Permits
agencies to waive or reduce fees if the
request is m the public interest. Allows
a fee waiver for indigent persons.
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DE

Del. Code Ann. ut. 29. §§ 10003
(Michie 1997)
"Reasonable expense’ for copying may
be passed on to the requester. Each
public body must establish rules on
access and fees. No other guidance on
fees.

FL

Fla. Stat. Ann. § 119.07
(West Supp. 1999)
Maximum per copy: IS cents (25 cents
for 2-sided); actual or direct costs of
copying for copies larger than legal
size. Labor and overhead may not be
charged except for certain photos and
maps or when request requires
extensive use of government resources.
May charge for supervision of copying
or use of facilities when nature or
volume of request requires extensive
use of government resources. Imposes
additional fees when request exceeds a
limit on volume or complexity.

In Florida ex rel. Davis v. McMillan (38 So. 666
(Fla. 1903)). the court ruled that a fee may not be
imposed for inspecting records. This was
reinforced by the attorney general in Fla. Op.
Att’y Gen. No. 85-3 (Jan. 8, 1985). In Fla. Op.
Att’y Gen. No. 84-3 (Jan. 19, 1984) and Fla. Op.
Att’y Gen. No. 83-3 (Jan. 8, 1985) reiterated that
an agency can impose a special service charge if a
request involves "extensive use of information
technology resources or extensive clerical or
supervisory assistance." In Florida Instiiudonal
Legal Services v. Department of Corrections (379
So. 2d 267 (Fla. Dist. Ct. App. 1991)), the
district court said diat "extensive” can mean more
than 15 minutes.

GA

Ga. Code Ann. § 30-18-71
(Michie 1998)
Maximum per copy: 23 cents. Search
and retrieval costs may be recovered.
Review, preparation, or segregation
costs may be recovered; IS minutes of
search time are free. May charge for
supervision of copying or use of
facilities. Copies should be provided or
made available for inspection by the
most economical means.

In Trammel v. Martin, 408 S.E.2d 477 (Ga. Ct.
App. 1991), an appeals court upheld the most
economical means principle.

Other Language
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HI

Haw. Rev. Stat §§ 92-21, 92F42(13)
(Supp. 1998)
Allows agencies to establish or review
copying fees, not less than 25
cents/page. Authorizes the Office of
Information Practice to set a uniform
fee schedule. Search and retrieval
costs may be recovered. Review,
preparation, or segregation (i.e.. labor)
costs may be recovered. Consideration
may be given to commercial value in
setting fees. Permits agencies to waive
or reduce fees if the request is in the
public interest.

ID

Idaho Code § 9-338 (7),(8)
(Michie 1998)
Actual or direct costs of copying; no
administrative or labor costs may be
charged. No search and retrieval costs
may be charged. May charge for
supervision of copying or use of
facilities outside of normal office
hours.

IL

111. Ann. Stat. ch.5, para. 140/6
(West 1993, West Supp. 1999)
Reasonably calculated to reimburse
agency for actual cost. No search and
retrieval costs may be charged. Each
agency shall establish a standard scale
of fees. Segregation costs may not be
recovered. Permits agencies to waive
or reduce fees if the request is in the
public interest. Agencies may waive or
reduce fees for small requests. Limits
fee waivers for voluminous requests.

Other Language

2 Haw. Admin. Rules ch. 71, also published as a
booklet and on the World Wide Web (Hawaii.
1999), mentions that fees for searching,
reviewing, and segregating information are
allowed. Requests for material in special formats
will be met whenever possible, with the user
paying for any costs involved.
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IN

Ind. Code Ann. § 5-14-3-8 (b),(c)
(Michie 1997)
The Department of Administration
must set a uniform fee not to exceed
the average cost agencies pay for
copies or 10 cents per page, whichever
is greater. No search and retrieval
costs may be charged. Segregation
costs may not be recovered. Prohibits
fees for inspection of records.

IA

Iowa Code Ann. § 22.2. .3 (1999)
Actual or direct costs of copying. May
charge for supervision of copying, or
use of facitities when it is impractical
to use the agency’s offices.

KS

Kan. Stat. Ann. §§ 45-218(0. -219,
-220(c)(2) (1993)
"Reasonable"; actual or direct costs of
copying. The Director of Accounts and
Reports must approve copy fees.
Compilation or labor costs may be
charged. May charge for supervision
of copying or use of facilities. Permits
fees for inspection or access to
records.

KY

Ky. Rev. Stat. Ann. §§ 61.870,
61.872(6), 61.874 (2),(3)
(Michie Supp. 1998)
"Reasonable": actual or direct costs of
copying; labor costs may not be
charged. Commercial value may be
considered in setting fees. Allows
agency to reject unreasonably
burdensome requests.

Other Language

In Iowa Op. Att’y Gen. No. 81-8-18 (Aug. 13,
1981), the attorney general said that agencies
cannot charge for the right of inspection, but may
charge for actual costs including media and
transcription.
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LA

La. Rev. Sat. Ann. §§ 44:32(C)
(West Supp. 1998)
’Reasonable.’ The Commissioner of
Administration must adopt a uniform
fee schedule for agencies. Segregation
costs may not be recovered. May
charge for supervision of copying or
use of facilities outside of normal
office hours. Permits agencies to waive
or reduce fees if the request is in the
public interest. Allows a fee waiver
for indigent persons. Prohibits fees for
inspection of records.

In Foster v. Kemp, 657 So. 2d 681, 684-85 (La.
Ct. App. 1995), the appeals court said that
agencies have the authority to decide whether an
indigent person's request for a fee waiver should
be granted. In La. Op. Att’y Gen. No. 90-330
(1990), the attorney general said that fees may be
based on the expense of generating the information
but not on commercial value.

ME

Me. Rev. Sat. Ann. tit. 1. § 408
(West 1989)
Public records law does not provide
limits or guidance on copy fees except
to say that an agency may charge cost.
If a translation to another format is
required, the agency may charge for
that also.

MD

Md. Code Ann.. Sate Gov’t § 10-621
(Michie 1995)
’Reasonable.’ Search and retrieval
costs may be recovered, except that
the first 2 hours of search time must
be free. Review, preparation, or
segregation costs may be recovered.
May charge for supervision of copying
or use of facilities. Permits agencies to
waive or reduce fees if the request is
in the public interest. Allows a fee
waiver for indigent persons. Copies
should be provided or made available
for inspection by the most economical
means.

In Mayor and City Council of Baltimore v. Burke
(506 A.2d 683 (Md. Ct. Spec. App. 1986)), the
special court of appeals upheld that inspection
should be permitted before copying.
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MA

Mass. Gen. Laws Ann. ch. 66, §§ 1,
10 (Law. Co-op. 1991, Lexis Supp.
1999)
The Supervisor of Public Records must
adopt regulations for open records
laws, including sening reasonable copy
fees; sets fees for copies from state
law enforcement agencies. Search and
retrieval costs may be recovered.
Review, preparation, or segregation
costs may be recovered. Fee waiver
for requests in the public interest is
allowed.

MI

Mich. Comp. Laws Ann. §§ 15.231,
15.234 (1).(3) (West 1999)
Actual or direct costs of copying,
including compilation or labor costs.
Search and retrieval costs may be
recovered. Prisoners are excluded
from right of access to public records.
Permits agencies to waive or reduce
fees if the request is in the public
interest. Allows a limited fee waiver
for the first $20 for indigent persons,
denied to prisoners. Agencies may
waive or reduce fees for small
requests. Copies should be provided or
made available for inspection by the
most economical means.

In Cashel v. Regents of the Univ. of Mich. (367
N.W. 2d 841 (Mich. Ct. App. 1985)), an appeals
court upheld fees for inspecting public records.

MN

Minn. Stat. Ann. §§ 13.03(3) (1998)
Actual or direct costs of copying;
compilation or labor costs may be
charged. Search and retrieval costs
may be recovered. Segregation costs
may not be recovered. Prohibits fees
for inspection of records.

In Demers v. City of Minneapolis (468 N.W. 2d
71. 74. 75 (Minn. 1991)), the state supreme court
upheld the ban on a fee for inspection.

MS

Miss. Code Ann. § 25-61-7 (1991)
'Reasonable”; actual or direct costs of
copying. Search and retrieval costs
may be recovered. Review,
preparation, or segregation costs may
be recovered.

In Roberts v. Mississippi Safety Highway Patrol
(465 So. 2d 1050 (Miss. 1985)), the state supreme
court ruled that only actual costs could be charged
for copies of driver license lists, with no
distinction between paper and computer versions.

Other language
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MO

Mo. Ann. Slat. §§ 109.190, 610.026
(1994)
'Reasonable*; actual or direct costs of
copying, including labor. Search and
retrieval costs may be recovered.
Permits agencies to waive or reduce
fees if the request is in ihe public
interest. Permits fees for inspection or
access to records. Directs agencies to
keep exempt (private) and non-exempt
information separate insofar as
possible.

MT

Mont. Code Ann. §§ 2-6-102 (1997)
Public records law does not provide
limits or guidance on copy fees. § 2-6103 does prescribe fees for copies
generated by the Secretary of State.

NE

Neb. Rev. Stat. § 84-712 (1994)
Public records law does not provide
limits or guidance on copy fees.
Allows fee waiver for persons needing
records to pursue a claim with the
Department of Veterans Affairs.
Prohibits fees for inspection of
records.

NV

Nev. Rev. Sat. §§ 239.030, .052.
.055 (1997)
Sutute allows fees for copying and
certifying. Allows fees for
extraordinary use of agency resources.

NH

N.H. Rev. Sat. Ann. § 91-A:4(IV)
(1990)
Actual or direct costs of copying.

Other Language
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NJ

NJ. Slat. Ann § 47:lA-2
(West Supp. 1999)
75 cents per page for the first 10
pages. SO cents per page for the next
10, and 2S cents per page beyond 20.
May charge for supervision of copying
or use of facilities when requester
wanes more than 100 pages and brings
own copy machine.

NM

N.M. Stat. Ann. §§ 14-2-2.1, 14-2-9
(Michie 199S)
"Reasonable.* Maximum per copy:
$1.00. Segregation costs may not be
recovered. Allows fee waiver for
persons needing records to pursue a
claim with the Department of Veterans
Affairs.

NY

N.Y. Pub. Off Law §8 87<lXbXiii)
(agency records) (McKinney 1988)
25 cents per page or actual cost of
providing the records.

Other Language
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NC

N.C. Gen. Stat. §§ 132-1. 132-6
(1995)
'Therefore, it is the policy of this
State that the people may obtain copies
of their public records and public
information free or at minimal cost
unless otherwise specifically provided
by law. As used herein, 'minimal cost’
shall mean the actual cost of
reproducing the public record or public
information* (§ 132-I(b). Uncertified
copies are charged at actual cost,
which includes anything involved with
the particular request as opposed to the
normal business of the agency. § 1326.2 says that ’actual cost' does not
include costs incurred by the agency
apart from the cost of the particular
request, except when the request is so
voluminous that extensive use of
personnel or information technology is
involved. Even then, statutory
language seems to limit the 'special
service charge” to those additional
costs incurred because o f the request.

Exec. Order 37 (Jan. 28. 1994) said that agencies
can charge only actual costs, including supplies
but not labor or overhead, except in unusual
situations.

N.D. Cent. Code § 44-04-180 (1997)
'Reasonable'; copying fees only.

In N.D. Op. Att’y Gen. No. 2 (Jan. 20. 1982),
the anomey general advised against inspection
fees. In N.D. Op. Att’y Gen. No. 89-07 (June 23.
1989), the attorney general additionally said that
fees for access may not be charged, while fees for
copying could be.

Ohio Rev. Code Ann. § 149.43(B)
(West Supp. 1998)
Actual or direct costs o f copying.

According to the Ohio Supreme Court in State ex
rel. Warren Newspapers, Inc. v. Hutson, 640
N.E.2d 174. 175-76 (Ohio 1994), the state cannot
charge labor costs. It can charge segregation costs
according to an appellate court decision: State ex
rel. Fuller v. Ward, No. 1556, 1991 LEXIS 6466
(Ohio Ct. App. Dec. 20, 1991). case dismissed
588 N.E.2d 133 (Ohio, 1992).

ND

OH
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Stale

Statutory Citation

OK

Okla. Sat. Ann. at. SI, § 24A.5(3)
(1991)
"Reasonable”; actual or direct costs of
copying, up to 2S cents, SI for
certified copies. Permits agencies to
waive or reduce fees if the request is
in the public interest. Permits agencies
to impose fees for direct cost of
document search when a request is
solely for a commercial purpose, or
exceeds a limit on volume or
complexity.

OR

Or. Rev. Sut. §§ 192.440 (1997)
"Reasonable”; actual or direct costs of
copying; compilation or labor costs
may be charged. Search, review,
preparation, and segregation costs may
be recovered. Permits agencies to
waive or reduce fees if the request is
in the public interest.

PA

Pa. Sat. Ann. tit. 65, § 66.3
(West 1959)
Public records law does not provide
limits or guidance on copy fees.
Agencies are empowered to adopt
rules governing the making of extracts
and copies.

RI

R.I. Gen. Laws § 38-2-4 (a),(b)
(Michie 1997, Lexis Supp. 1998)
Maximum per copy; 15 cents, not
including search charges. Search and
retrieval costs may be recovered up to
$15 per hour; the first 30 minutes are
free. Agencies may waive or reduce
fees for small requests.

Other Language

In re Dooley, 649 A.2d 728 (Pa. Commw. Ct.
1994), a commonwealth court said that the law
places no qualifications on the right to inspect
records.
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State

Statutory Citation

SC

S.C. Code Ann. § 30-4-30(b)
(Law. Co-op. 1991, West Supp. 1998)
Actual or direct costs of copying.
Search and retrieval costs may be
recovered. Segregation costs may not
be recovered. Permits agencies to
waive or reduce fees if the request is
in the public interest. Copies should be
provided or made available for
inspection by the most economical
means. Permits hourly fees for
inspection or access to records.

SD

S.D. Codified Laws Ann. § 1-27-1
(Lexis Supp. 1999)
Public records law does not provide
limits or guidance on copy fees except
for game, fish, and parks license
holder lists, where fees must be
’reasonable.*

TN

Tenn. Code Ann. § 10-7-506
(Michie 1992)
Public records law does not provide
limits or guidance on copy fees, but
gives agencies the power to adopt rules
governing copying.

TX

Tex. Gov’t Code Ann. §§ 552.261
(b).(c). 552.267, 552.268
(West 1994, West Supp. 1999)
’Reasonable.’ Requires the General
Services Commission to determine
non-binding guidelines for the actual
cost of making copies: fees may not be
’excessive.’ Compilation or labor
costs may be charged. Review,
preparation, or segregation costs may
be recovered. Permits agencies to
waive or reduce fees if the request is
in the public interest. Agencies may
waive or reduce fees for small
requests. Copies should be provided or
made available for inspection by the
most economical means.

Other Language

In S.D. Op. Att’y Gen. No. 79-6 (Feb. 21. 1979).
the anomey general said that reasonable fees for
time and cost may be charged for making copies.
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Slate

Statutory Citation

UT

Utah Code Ann. § 63-2-201, 63-2-203
(Michie 1997)
’Reasonable”; actual or direct costs of
copying. An agency is not required to
create a new record in response to a
request, but may. Compilation or labor
costs may be charged when format is
not that maintained by the agency; so
may search and retrieval costs.
Segregation costs may not be
recovered. Permits agencies to waive
or reduce fees if the request is in the
public interest. Allows a fee waiver
for indigent persons. Prohibits fees for
inspection of records.

VT

Vt. Stat. Ann. tit. 1, §§ 16, 316(b)
(1995, Lexis Supp. 1998)
Actual or direct costs of copying.
Search fees may not be charged.

VA

Va. Code Ann. § 2.1-342(AX4)
(Michie Supp. 1998)
’Reasonable”; actual or direct costs of
copying. Search and retrieval costs
may be recovered.

WA

Wash. Rev. Code Ann. §
42.17.260(7), .300 (1998)
’Reasonable”; actual or direct costs of
copying. Prohibits fees for inspection
of records. Imposes certain limits on
access for information with
commercial value.

WV

W.Va. Code § 29B-l-3(5) (Michie
1998)
’Reasonable”; actual or direct costs of
copying.

Other Language

In Hearst Corp. v. Hoppe (580 P.2d 246 (Wash.
1978)), the state supreme court said that
administrative inconvenience is not a reason for
denying access to records that are open under the
Public Records Law.
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Slate

Statutory Citation

Other Language

Wl

Wis. Sot. Ann. § 19.35(3)
(West Supp. 1998)
Actual or direct costs of copying.
Search and retrieval costs may be
recovered when the costs are S50 or
more. Permits agencies to waive or
reduce fees if the request is in the
public interest. Agencies may waive or
reduce fees for small requests.
Imposes additional fees when request
exceeds a limit on volume or
complexity.

In Wis. Op. Att’y Gen. No. 40-83 (Sept. 16,
1983), the Attorney General said that the sotutory
phrase "actual, necessary and direct costs’ was
broad enough to cover both labor and
equipment/supplies.

WY

Wyo. Sot. § 16-4-204 (Michie 1997)
"Reasonable.* May charge for
supervision of copying or use of
facilities other than agency’s own.
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Appendix C
Special Language on Fees for Electronic Information
State

Statutory Citation

In Birmingham News Co. v. Peevy (21 Media L.
Rep. 2125 (Ala. Cir. Ct. 1993)), the circuit court
held that an agency’s computer tapes are ’public
writings’ and must be released. However, statutory
rates per paper record seem to extend to electronic
records. The requester bad to pay the same S5.75
per record charge in either format.
In Stone v. Consolidated Publishing Co. (404 So.
2d 678 (Ala. 1981)), the state supreme court ruled
that ’public writings’ means all public records.

AL

AK

Other Language

Alaska Slat. §§ 09.25.115, 09.25.220
(1998)
Fees may not exceed incremental cost.
Any agency providing online access
must do so for free on at least one
public terminal. The State
Telecommunications Council can
review fees and cancel those that are
too high. Allows charges for building
and maintaining the database.

AZ

AR

Ark. Code Ann. §25-4-101 to -124
(Michie Supp. 1997)
The Arkansas Information Systems Act
allows agencies to recover from
customer billings the cost of using the
optional centralized services of the
Department of Computer Services. The
Department may in mm use private
vendors to provide access to state
information.
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State

Statutory Citation

CA

Cal. Gov’t Code §§ 6253
(West Supp. 1999)
Agency may determine format of
computer data provided.
Cal. Gov’t Code § 10248 (West 1995)
No fee may be imposed as a condition
of obtaining legislative information
from a database over the Internet.

CO

Colo. Rev. Stat. Ann. § 24-27-20
(1998)
Allows charges for manipulating,
formatting, translating, and
programming. AUows charges for
building and maintaining the database.
Fees may be reduced for journalism or
other public purposes.

CT

Conn. Gen. Sat. Ann. §§ 1-15 (b),
1-I9a (1997)
Permits special fees for electronic
records. Agency must provide
requested format if reasonably able;
prohibits exclusive contracts and
licensing. Fees can include cost of
storage media. Allows charges for
computer time. Allows charges for
labor. Allows charges for manipulating,
formatting, translating, and
programming. Agencies may not
recover costs of search and retrieval
unless they themselves are being billed
for them.

Other Language
In Powers v. City of Richmond (28 Oil. Rptr. 2d
814 9 Cal Ct. App. 1994), the appeals court
affirmed that an agency providing access to a
computer printout of records may refuse to furnish
separate reports on specific categories.
In Shippen v. Dept, of Motor Vehicles (208 Cal
Rptr. 13 (Cal. Ct. App. 1984)), a sututory fee was
upheld for a commercial user even though an
agency made a profit from copying computer apes.

In Maher v. FOIC (472 A.2d 321 (Conn. 1984)),
the sate supreme court ruled that the Freedom of
Information Commission had the power to order an
agency to prepare apes with privacy information
removed.
In Comm’n on Hospials and Health Care v. FOIC.
No. CV88-346502 (Hartford/New Briuin Super.
Ct., Jan. 29, 1990), a superior court ruled that the
Commission could order an agency to copy diskettes
for a requester; the sale’s FOIA did not restrict
copies to paper printouts.

DE
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Statutory Citation

Other Language

FL

Fla. Stat. Ann. §§ U9.07(lXb),
119.085
(West 1992, West Supp. 1999)
Requests that require extensive use of
information technology may be levied a
special service charge. Allows each
agency to establish charges for remote
access or electronic transmission; free
or minimal fees should be charged.
Allows higher fees for enhanced access,
including direct and indirect costs, via
contractual agreements.

In Siegle v. Barry (422 So. 2d 63 (Fla. Dist. Ct.
App. 1982)), the state court of appeals denied a
requester’s right tonrna special program, designed
and paid for by the requester, against a school
district’s employee database in order to obtain a
particular format. Agencies are not obliged to
provide a format that the agency does not use.
In Fla. Op. Att’y Gen. No. 87-11 (Jan. 26, 1987).
Fla. Op. Att’y Gen. No. 89-39 (June 26, 1989), and
Fla. Op. Att’y Gen. No. 91-61 (Aug. 23, 1991), the
attorney general said that computer records used in
conducting official business are subject to inspection
and copying under the Public Records Act. In Fla.
Op. Att’y Gen. No. 94-48 (May 24. 1994), the
attorney general said that a violent crime database
would not be subject to the Public Records Law
because it involves active criminal intelligence
information and disclosure would impede criminal
justice activity.

GA

Ga. Code Ann. § 50-18-71 (d),(l)
(Michie 1998)
Fees may include cost of storage media
and administrative time. Fees can
include cost of storage media. Allows
charges for labor, but 15 minutes of
search time are free.

Requests for Computer Generated Information in
Light of the Open Records Act. Ga. Op. Att’y Gen.
No. 89-32 (June 30, 1989); also Ga. Op. Att’y Gen.
No. 90-5 (Feb. 8, 1990). The attorney general said
that the statutory fee of 25 cents for paper copies
was not applicable to computer records, and urged
agencies to follow legislative policy permitting
minimum charges including "direct administrative
costs for search and retrieval."

Haw. Rev. Stat § 92F-21D
Legislative information is made
available via online networks
(presumably Hawaii FYI).

In Office of Information Practices Op. Ltr. 90-22
(June 21. 1990). the Office said that the public must
be allowed to inspect and copy computer tapes. In
Op. Ltr. 90-35 (Dec. 17, 1990) it said that an
existing electronic mailing list is a "readily
retrievable* open record, and that commercial and
non-commercial users must be treated the same. In
Op. Ltr. 92-12 (Aug. 13, 1992), the Office said that
an agency must provide a copy of a record in the
format requested. This is elaborated in the recently
promulgated administrative rule, 2 Haw. Admin.
Rules ch. 71, also published as a booklet and placed
on the World Wide Web (Hawaii. 1999). Unless a
waiver is allowed, the user must pay for costs
associated with modifications to existing program
capacity, and any new equipment or software
necessary for the task.

State

HI
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Slate

ID

Statutory Citation

Idaho Code § 9-338(8Xb) (Michie
1998)
Higher fees may be set for computer
information and may include both
direct costs and the cost for selling the
information in the form of a
publication.

Other Language
In Letter from John McMahon, Chief Deputy,
Office of the Attorney General, to J.D. Williams,
Sate Auditor, Office of the Sate Auditor (June 25,
1993), McMahon asserted that an agency does not
have to provide information in particular requested
formats, but that if the information cannot be
retrieved at all without a program, the agency must
write it. If there are many hours of programming
costs, the agency may assess appropriate charges on
the user.
Courts have ruled that agencies must do file
searches when requesters will pay for programming,
unless there is an onerous burden as distinct from
mere administrative inconvenience. See Family Life
League v. Dept, of Public Aid (493 N.E.2d 1054
(111. 1986)) and Hamer v. Lentz (525 N.E.2d 1045
(III. App. Ct. 1988)). Removing private information
is not to be considered as unduly burdensome
(Bowie v. Evanston Community Consolidated
School Dist. (539 N.E.2d 557 (111. 1989))).

IL

IN

Ind. Code Ann. §§ 5-I4-3-3(c), 5-14-33.5. 5-14-3-8 (g).(h),(i) (Michie 1997)
Agencies may charge for the
programming costs associated with
excluding private information. Allows
agencies to charge additional fees for
electronic versions. Agencies may
supply enhanced access through
contracting, but statute does not require
enhanced access. Allows charges for
remote access or electronic
transmission (enhanced access). Allows
direct costs plus what a printed version
would bring in. Agency may determine
format of data provided. For the
legislative services agency, a
reasonable percentage of system
maintenance costs may be recovered.

IA

Iowa Code § 22.2(3) (1999)
May charge reasonable rates for GIS
data. Exempts GIS information from
regular disclosure rules.

Public Records: Examination and Copying, Iowa
Op. Att’y Gen. No. 81-8-18 (Aug. 13, 1981). The
attorney general said that charges for access to
computer records should cover actual expenses and
not be used as a revenue-generator.
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State

Statutory Citation

Other Language

KS

Kan. Stat. Ann. §§ 45-219(cX2) (1993)
Allows charges for computer time.
Allows charges for labor.

In State ex rel. Stephan v. Harder. 641 P.2d 366
(Kan. 1982), the court upheld fees for programming
and computer time.

KY

Ky. Rev. Stat. Ann. §§ 61.874
(Michie Supp. 1998)
Allows agencies to provide online
access. Prohibits staff costs for copies
in standard formats such as ASCII.
Fees can include cost of storage media.
Allows charges for computer time.
Allows charges for remote access or
electronic transmission, not exceeding
the cost of the physical connection and
computer access charges, at the
discretion of the agency; agencies may
require an online user to enter into a
license, contract, or other formal
agreement. Agency must provide
requested format if reasonably able.
Allows additional fees for information
with commercial value, including GIS,
with some limits on access.
Commercial GIS users must contract
with the database owner and pay fees.
Distinguishes between commercial and
journalistic uses.

In Ky. Op. Att’y Gen. No. 88-19 (Mar. 14. 1988),
the attorney general upheld a fee for programming
and software costs for a list not kept in the same
format by the agency; similarly in Ky. Op. Att’y
Gen. No. 91-19 (Jan. 24, 1991).

In La. Op. Att’y Gen. No. 87-301 (May 4, 1987),
the attorney general reiterated that agencies may not
charge for examination of computer records, but
may charge reasonable fees for copies. In La. Op.
Att’y Gen. No. 90-330 (July 26, 1990), the attorney
general said that the agency may not assess a fee
based on commercial value, only on the expense of
generating the information.

LA

ME

Me. Rev. Stat. Ann. tit. 1. §§ 408,
1890-E (West Supp. 1998)
Allows charges for manipulating,
formatting, translating, and
programming. Agency must charge for
GIS information, which is subject to
licensing agreements.
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State

MD

Statutory Citation
Md. Code Ann., Stat Gov't §§ 10-901
to 905 (Michie 1995)
This statute governs GIS systems; fees
may be charged, including overhead
and systems cost. Access should not
subsidize a commercial system, fees
may be waived for a public purpose,
and online access is available only
through a contract.

Mass. Admin. Code Tit. 950. § 32.06 (July 1993)
sets a maximum fee for a computer printout at SO
cents/page. Search time and actual cost may be
charged. Fees may be waived in the public interest.
Charges for certain lists and labels may not exceed
one cent per name, but a minimum fee of up to $90
can be charged, up to a maximum of $750.
The Supervisor of Public Records ruled in S.P.R.
90/205 (1990) that a Department must write a
program to separate non-exempt information from a
database; the requester offered to pay for the
programming.

MA

MI

Other Language

Mich. Stat. Ann. § 4.1803
Mich. Comp. Laws Ann. 15.441-.445
(West Supp. 1999)
The Enhanced Access to Public
Records Act allows agencies to contract
with third party providers for enhanced
access services. Requesters in mm must
contract with the public agency to
arrange access. Agencies may charge a
reasonable fee for online use. This can
include the actual cost of copying and
associated labor, but does not include
search or segregation costs.

In Kestenbaum v. Michigan State University (327
N.W.2d 783 (Mich. 1982)), the state supreme court
by a tie vote agreed that the University could
withhold the electronic version of a student
directory because of privacy concerns.
In Mullin v. Detroit Police Dept.. 348 N.W.2d 708
(Mich. Ct. App. 1984), the supreme court allowed
denial of a request for computerized traffic accident
information because of privacy concerns.
In Zeef v. City of Ann Arbor, No. 93-I548-CZ
(Mich. Cir. Ct. 1994), an agency was ordered to
provide copies of computer data because it already
had them in that form and no new public record
was being created.
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State

Statutory Citation

MN

Minn. Stat. Ann. §§ 13.03(3) (1998)
Allows charges for remote access or
electronic transmission. Allows
additional fees for information with
commercial value. Provides for the
Government Information Access
Council with the authority to decide
what information will be free, what can
be charged for information that is not
free, and whether it should be available
through exclusive or non-exclusive
private or governmental sources.
Providing information for free or at
nominal cost is encouraged. May
charge for information with commercial
value - the information itself as well as
production costs - including a share of
the development costs.

MS

Miss. Code Ann. §§ 23-61-10
(Supp. 1998)
Forbids an agency from contracting
with a vendor if the contract would
impair the ability of die public to
inspect or copy the particular public
records.

MO

Mo. Ann. Stat. §§ 610.026. 610.029
(1994)
Encourages electronic formats and
online access. Agency must provide
requested format if reasonably able.
Allows charges for labor.
Mo. Ann. Stat. §67.319(1) (1994)
allows the charging of fees for GIS
information, including the information
itself and development costs.

Other Language

In Minnesota Medical Ass’n v. Minnesota, 274
N.W.2d 84, 86-87 (Minn. 1978), the trial court and
the stale supreme court forced an agency to release
already computerized information and also upheld a
fee for reprogramming.

In Roberts v. Mississippi Republican Party State
Exec. Comm. (463 So. 2d 1030 (Miss. 1983)), the
court rejected an agency’s attempt to charge
according to market value, since there was no such
provision in statute.
In Miss. Op. Att’y Gen. (April 17, 1991), the
attorney general said that electronic records are
subject to the Public Records Act, and that a
computerized voter list had to be provided on
computer tape. The same principle was articulated
for mapping information in Miss. Op. Att’y Gen.
(Feb. 10. 1994) and Miss. Op. Att’y Gen. (Feb. 25,
1994).
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Slate

Statutory Citation

Other language

MT

Mom. Code Ann. § 2-6-110 (1997)
Agencies may charge an hourly fee
after the first half hour. Fees can
include cost of storage media. Allows
charges for computer time. Allows
charges for labor. Right of access is
explicit, but right to a copy is not.

NE

Neb. Rev. Stat. § 81-1120.38(5) (1998)
An agency acting as the umbrella
provider for the state can recover all
system costs.

NV

Nev. Rev. Stat. § 239-054 (1997)
Allows additional fees for GIS.

NH

N.H. Rev. Stat. Ann. § 91-A:4(V)
(1990)
Agency may determine format of data
provided, including release of a
printout.

In Menge v. City of Manchester (311 A.2d 116
(N.H. 1973), the state supreme court said that a
requester was entitled to receive a copy of a
computer tape containing real estate tax assessment
information, paying for the cost of copying, the
blank tape, and a fee for deleting information
involving privacy.

N J. Slat. Ann. § 47:IA-2.l
(West Supp. 1999)
This law limits the right to receive
copies to printed versions.

In a complex ruling (Higg-A-Rella. Inc. v. County
of Essex. 660 A.2d 1163 (NJ. 1995). the state
supreme court said that the Right-to-Know law did
not apply in this case because the records involved
were not specifically mandated by law. The court
cited a common law right of access that extends to
such non-mandated records made by agencies in the
course of their duties, and ruled that the tapes
should be provided.

N.M. Stat. Ann. § 15-1B-1 to 15-1B-9
(Michie 1996)
A fee for database access may be
charged for non-commercial use. A fee
may be charged when information from
a database is requested and the agency
provides it on a printout. (Some
uncertainty in evaluating this because of
a sunset provision.)

In Ortiz v. Jaramillo (483 P.2d 500 (N.M. 1971)).
the supreme court said that a political party could
buy a computer tape of voter registration
information, with proper attention to privacy issues.

NJ

NM
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State

Statutory Citation

In Brownstone Publishers, Inc.. v. New York City
Dept, of Bldgs. (550 N.Y.S.2d 564 (N.Y. Super.
Ct. 1990)), affd N.Y.S.2d 642 (N.Y. App. Div.
1990), the supreme and appellate courts said
requesters could receive electronic copies when it
was more economical for them and the agency.

NY

NC

Other Language

N.C. Gen. Stat. § 132-10 (1995)
GIS records are public records and
must be provided at reasonable cost.
However, requesters must state in
writing that the data will not be resold
or used for commercial purposes.

ND
OH
OK

OR

In Ore. Op. Att’y Gen., vol. 29, p. 721 (May 29,
1979), the attorney general said that a fee for
copying a computer tape may not exceed actual
cost.

PA

In Hoffman v. Pennsylvania Game Comm’n (4S5
A.2d 731 (Pa. Commw. Ct. 1983)), the court held
that the agency should decide the manner in which
public information is released.

RI
SC

SD

In S.D. Op. Att’y Gen. No. 88-47 (Oct. 6. 1988).
the anomey general said that in charging for a
computerized voter registration list, the public
agency could include as actual cost overhead,
materials, programmer time, and a fee per name.
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State

Statutory Citation

TN

Tenn. Code Ann. § l0-7-506(c)
(Lexis Supp. 1998)
Allows fees for electronic access
sufficient to recover direct costs, not
including storage, maintenance, or the
cost of the system itself. Allows
additional fees for map information
with commercial value.

TX

Tex. Gov’t Code Ann. §§ 552.262
(West 1994. West Supp. 1998)
Fees can include cost of storage media.
Allows charges for labor.

UT

Utah Code Ann. §§ 63-2-201(8Xb),
63-2-203(2) (b),(c) (Michie 1997)
Encourages access to requested formats
if the agency can supply. Fees are for
incremental cost plus administrative
costs plus costs for formatting and
interfacing. Allows charges for
manipulating, formatting, translating,
and programming.

VT

Vt. Stat. Ann. tit. 1 § 316(h),(0
(Lexis Supp. 1998)
Agencies must provide requested
electronic formats if available, but are
not required to convert data to new
formats.

Other language
In Tenn. Op. Att’y Gen. No. 78-10 (Jan. 9, 1978),
the attorney general said that a requester could
obtain a copy of a public record on magnetic tape at
"appropriate cost."
In 80 Tenn. Op. Att’y Gen. No. 272 (1980), the
attorney general said that the cost of copying a
magnetic tape could be charged. In Tex. Admin.
Code tit. 5, §§ 111.62, 111.63 (1994), the
suggested charge for paper copies generated from
computer records is 10 cents/page, for a diskette
SI, and for a tape $10; labor costs are suggested at
$ 15/hour except that such costs, including overhead,
should not be assessed for 50 pages or fewer.
Overhead costs for the computer system may be
charged, except for printout time. If a programmer
is needed, the charge can be $26/hour. In Hedricks
v. Board of Trustees (525 S.W.2d 930 (Tex. Ct.
App. 1975)), the appeals court said that an agency
can charge for preparation of computer records
prior to inspection.
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Stale

Statutory Citation

VA

Va. Code Ann. § 2.1-342
Va. Code Ann. § 2.1-342(A)
(Michie Supp. 1998)
Allows charges for copying, search
time, and computer time, not to exceed
actual cost. A vague provision says that
electronic records "shall be reasonably
available to the public." Imposes a
special fee for topographical maps
covering SO acres or more. Reasonable
fees may also be charged for GIS
records.

Other Language

WA

WV

WI

W. Va. Code § 29B-l-3<3)
(Michie 1998)
Agency must provide requested format
if reasonably able.
In Wis. Op. Att’y Gen. No. 19-83, vol. 72, p. 68
(June 2, 1983), the attorney general said that an
agency cannot charge a fee for computer work, but
may for copying a printout. In Wis. Op. Att’y Gen.
No. 76-79, vol. 68, p. 231 (Aug. 17, 1979), the
attorney general said that within reasonable limits
an agency had to produce a printed copy for
inspection if the information is only in computerized
format.

WY
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Appendix D
The Survey Questionnaire
For:

(Recipient’s Fax Number)

Return to:

(Recipient)

Don Wismer

(Address)

P.O . Box 207
Kents Hill, ME
04349

Fax: 207/287-6545
E-mail: ssdwism@state.me.us
Phone (weekdays): 207/287-6381

Dear (Recipient):
I am studying state government policies on charging fees for the delivery of electronic data, and your
knowledge would be an invaluable asset for me. Would you take a quick moment to advise me on
any policy statements or documents on this subject (aside from statutory law)? Such policy might
emanate from a commission, task force, administrative agency, executive office (including executive
orders), or other entity that controls or advises state agency practice on recovering costs for the
dissemination of electronic information. If there are separate policies for the different branches in
your state, I am looking for executive agency policy only. Please name the document and, if possible,
fax, e-mail, or send along a copy of the relevant paragraphs from it.
Name of issuing agency:_________________________________________________________
Title of policy document:________________________________________________________
Date of publication:_____________________________________________________________
If you know of no such item, please check here:_____.
I realize there are exceptional cases in all states in which statute sets cost recovery amounts; for
example, GIS, motor vehicle, UCC, and corporate records. My interest is in overall policy
statements, not these exceptions.
Also: ignoring publications of statutory law, administrative regulations, and case law, does (name of
state) assert copyright over its executive agency publications? (Please circle one.)
Yes.

No.

I am facing a June 1 deadline for compiling the data I receive, so response by that date would be
most appreciated.
Very sincerely yours,
Don Wismer

Note: I am Administrative Rules C oordinator for the Secretary o f State here in Maine. Though m y Department
supports this study, its primary purpose is to provide background for a Ph.D. dissertation. I’ve tried to make
responding as easy as possible fo r you - just fill this page out and fax it back with any attachments. T hank you!
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Appendix E
Recipients of the Survey Questionnaire

1.

Chief Information Officers

A note on sources: the National Association of State Information Resource Executives
(NASIRE) no longer offers an online directory, preferring to sell a paper version. The
following list was derived from Governing magazine’s State and Local Sourcebook
(1998 - the author checked the magazine’s Web site and collections of the magazine
itself without encountering a 1999 edition). Names were updated by checking the
STATES.ORG Web listings (www.states.org/bycat), the CSG State Directory
(Council of State Governments, 1998) (Directory III: Administrative Officials), the
State Yellow Book (1998), and the Web pages of the individual state governments.
Some area codes had changed, and occasionally changes were faxed back suggesting
more knowledgeable respondents. Entries were updated and new surveys faxed
accordingly.
ALABAMA
Larkin B. Nolen
Chief Information Officer
Information Services Division
64 N. Union St., #200
Montgomery, AL 36130
Fax: 334-242-3228 or 240-3177
ALASKA
Mark O. Badger
Director of Information Services
Dept, of Administration
P.O. Box 110206
Juneau, AK 99811-0206
Fax: 907-465-3450
ARIZONA
John McDowell or William Bell
Deputy Director of Administration/Chief
Information Officer
1616 W. Adams St.
Phoenix, AZ 85007
Fax: 602-542-5747, 542-4272,
or 542-2199

ARKANSAS
Michael Hipp
Director of Information Systems
P.O. Box 3155
Little Rock, AR 72201-3155
Fax: 501-682-4310
CALIFORNIA
John Thomas Flynn or Elis S. Cortez
Chief Information Officer
801 K St., Suite 2100
Sacramento, CA 95814
Fax: 916-445-6529 or 445-6524
COLORADO
Steve McNally
Staff Director
Commission on Information Management
1525 Sherman St., Suite 100
Denver, CO 80203-1712
Fax: 303-866-2168
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COLORADO
Len Meyer
Computer Center Manager
Computer Information Technology
Services
690 Kipling Street
Lakewood, CO 80215
Fax: 303-239-4383
CONNECTICUT
Rock Regan
Chief Information Officer
340 Capitol Ave.
Hartford, CT 06106
Fax: 860-566-1786
DELAWARE
John J. Nold
Executive Director
Office of Information Services
801 Silver Lake Blvd., P.O. Box 370
Dover, DE 19903
Fax: 302-739-6251
FLORIDA
Donna Arduin, Director
Information Resource Commission
Governor’s Office of Planning &
Budgeting
4050 Esplanade Way, #235
Tallahassee, FL 32399-0950
Fax: 850-922-5929
FLORIDA
Linda Nelson
Director
Division of Information Services
Department of Management Services
Building 4030, Ste. 180
4050 Esplanade Way
Tallahassee, FL 32399
Fax: 850-487-2329

GEORGIA
Mike Hale
Chief Information Officer
Information Technology Policy Council
47 Trinity Ave., Room 315H
Atlanta, GA 30334
Fax: 404-657-1355 or 656-3992
HAWAII
Tom Yamashiro
Administrator for Information &
Communication Services
Dept, of Budget & Finance
P.O. Box 150
Honolulu, HI 96810
Fax: 808-586-1922
IDAHO
Pamela Ahrens
Director
Dept, of Administration
P.O. Box 83720
Boise, ID 83720-0089
Fax: 208-334-2307
ILLINOIS
Michael S. Schwartz
Director
Dept, of Central Management Svcs.
715 Stratton Ofc. Bldg.
401 South Spring
Springfield, IL 62706
Fax: 217-524-1880
INDIANA
Laura Larimer
Deputy Director of Information Services
100 N. Senate Ave., N551
Indianapolis, IN 46204
Fax: 317-232-0748 or 233-5022
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IOWA
Richard James Vam
Director of Information Technology
Services
Level B, Hoover Building
Des Moines, IA 50319
Fax: 515-281-6137

MASSACHUSETTS
David Lewis
Chief Information Officer
Office of Administration & Finance
I Ashburton Place, Room 801
Boston, MA 02108
Fax: 617-727-3766

KANSAS
Frederick E. Boesch
Chief Information Architect
State Capitol, #263-E
300 S.W. 10th Ave.
Topeka, KS 66612-1572
Fax: 913-296-2702

MICHIGAN
George Boersma
Chief Information Officer
Lewis Cass Building, 1st Floor
P.O. Box 30026
Lansing, MI 48909
Fax: 517-373-7268

KENTUCKY
Stephen N. Dooley
Commissioner of Information Systems
101 Cold Harbor Dr.
Frankfort, KY 40601
Fax: 502-564-6856

MINNESOTA
JoAnn S. Hanson
Executive Director
Minnesota Office of Technology
First National Bank Bldg.
332 Minnesota St., #WI420
St. Paul, MN 55101-1314
Fax: 612-215-3877

LOUISIANA
Allen Doescher
Assistant Commissioner
Office of Information Resources
P.O. Box 94095
Baton Rouge, LA 70804-9095
Fax: 504-342-1057
MAINE
(The author.)

MINNESOTA
Doug Schneider
Assistant Commissioner
Department of Administration
500 Centennial Ofc. Bldg.
658 Cedar Street
St. Paul, MN 55155
Fax: 612-296-6362

MARYLAND
Leslie E. Hearn
Senior Information Technology Planner
Dept, of Budget & Management
45 Calvert St.
Annapolis, MD 21401
Fax: 410-974-2585

MISSISSIPPI
David L. Litchliter
Executive Director
Dept, of Information Technology Services
301 N. Lamar St., #508
Jackson, MS 39201
Fax: 601-354-6016

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

140
MISSOURI
Mike Benzen
Chief Information Officer
Officer of Information Technology
P.O. Box 809
Jefferson City, MO 65102
Fax: 573-526-7747

NEW JERSEY
Wendy W. Rayner
Chief Information Officer
Office of the Governor
P.O. Box 001
Trenton, NJ 08625-6193
Fax: 609-392-6193

MONTANA
Tony Herbert
Administrator
Dept, of Information Technology Services
P.O. Box 200113
Helena, MT 59620
Fax: 406-444-2701

NEW MEXICO
Foster Dowell
Director of Information Systems
Dept, of General Services
P.O. Drawer 26110
715 Alta Vista
Santa Fe, NM 87502-0110
Fax: 505-827-2998 or 827-0222

NEBRASKA
Tom Conroy
Administrator
Central Data Processing
501 S. 14th St., Suite 120
P.O. Box 95045
Lincoln, NE 68509
Fax: 402-471-4864 or 471-4157
NEVADA
Marlene Lockard
Director of Information Services
505 E. King St., Room 403
Carson City, NV 89710
Fax: 775-687-3846
NEW HAMPSHIRE
Donald Hill
Commissioner
Department of Administrative Services
25 Capitol St., Rm. 120
Concord, NH 03301-6312
Fax: 603-271-6600

NEW YORK
Joseph Seymour
Commissioner
Ofc. of Gen. Services
Coming Tower Bldg., 41st FI.
Empire State Plaza
Albany, NY 12242
Fax: 518-486-9179
NORTH CAROLINA
Dennis W. McCarty
IRM Director of Technology Services
3700 Wake Forest Road
Raleigh, NC 27609-6860
Fax: 919-981-5043 or 850-2827
NORTH DAKOTA
Jim Heck
Director of Information & Services
Division
Office of Management & Budget
600 East Blvd. Ave.
Bismarck, ND 58505
Fax: 701-328-3000 or 328-3230
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OHIO
Susan Drabik
Chief Information Officer
Assistant Director of Administrative
Services
30 E. Broad St., Suite 4040
Columbus, OH 43266-6511
Fax: 614-644-8151

SOUTH CAROLINA
Ted Lightle
Director of Information Resources
Budget & Control Board
1201 Main St., Suite 1500
Columbia, SC 29201
Fax: 803-737-0069 or 734-2117

OKLAHOMA
William N. Shafer
Director of Information Services
Office of State Finance
2209 N. Central
Oklahoma City, OK 73105
Fax: 405-522-3042 or 522-3902

SOUTH DAKOTA
Otto Doll
Commissioner
Bureau of Information &
Telecommunication
700 Governors Dr.
Pierre, SD 57501
Fax: 605-773-6040 or 773-3741

OREGON
Don Mazziotti
Chief Information Officer
Information Resources Management
Division
155 Cottage St. N.E.
Salem, OR 97310-8333
Fax: 503-378-8333

TENNESSEE
Bradley S. Dugger
Chief of Information Systems
Dept, of Finance & Administration
318 8th Ave. North, 11th Floor
Tennessee Tower
Nashville, TN 37243-0288
Fax: 615-532-0471

PENNSYLVANIA
Larry A. Olson
Deputy Secretary for Information
Technology
Governor’s Office of Administration
Room 209, Finance Building
Harrisburg, PA 17120
Fax: 717-787-4523

TEXAS
Carolyn T. Purcell
Executive Director of Information
Resources
P.O. Box 13564
300 W. 15th St., #1300
Austin, TX 78711-3564
Fax: 512-475-4759

RHODE ISLAND
Barbara Weaver
Chief Information Officer
Dept, of Administration
1 Capitol Hill, 4th Floor
Providence, RI 02908-5870
Fax: 401-277-4260 or 222-4260

UTAH
Dave Moon
Chief Information Officer
Office of Planning & Budget
116 State Capitol Bldg.
Salt Lake City, UT 84114
Fax: 801-538-1547
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VERMONT
Patricia A. Urban
Chief Information Officer
Dept, of Administration
109 State St.
Montpelier, VT 05609-0210
Fax: 802-828-3320 or 828-5761
VIRGINIA
N. Jerry Simonoff
Acting Director
Council on Information Management
Washington Bldg., #901
1100 Bank St.
Richmond, VA 23219
Fax: 804-371-7952

WISCONSIN
Sari King
Director
Information Technology Services
Department of Administration
101 E. Wilson St., 9th FI.
P.O. Box 7864
Madison, WI 53703
Fax: 608-267-3842
WYOMING
Larry Stolz
Chief Information Officer
Emerson Bldg.
2001 Capitol Ave.
Cheyenne, WY 82002-0060
Fax: 307-777-5120 or 777-3633

VIRGINIA
Michael F. Thomas
Deputy Secretary
Technology Secretariat
Richmond Plaza Bldg., 3rd FI.
110 S. 7th St.
Richmond, VA 23219
Fax: 804-371-5273 or 371-5505
WASHINGTON
Steve Kolodney
Director of Information Services
1110 Jefferson St. S.E.
P.O. Box 42445
Olympia, WA 98504-2445
Fax: 360-664-0733
WEST VIRGINIA
Michael Slater
Manager of Information Services
Bldg. 6, Room B110
1900 Kanawha Blvd. East
Charleston, WV 25305-0135
Fax: 304-558-4867 or 558-2999
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2.

Librarians

Having discovered over the years that, because of their close interaction with evolving
statutory law, legislative librarians were more informed in general regarding state
government-wide policy matters than their executive agency (primarily State Library)
counterparts, the author began with CSG State Directory, (Council of State
Governments, 1998) (Directory II: State Legislative Leadership, Committees & Staff).
Some area codes had changed, and occasionally changes were faxed back suggesting
more knowledgeable respondents. Entries were updated and fresh surveys faxed
accordingly.
ALABAMA
Jerry Bassett
Director
Legislative Reference Service
Alabama State House
11 S. Union St., Ste. 613
Montgomery, AL 36130
Fax: (334) 242-4358

ARIZONA
Gladys Ann Wells
Director
Library, Archives & Public Records
State Law Library
1700 W. Washington St.
Phoenix, AZ 85007-2812
Fax: (602) 542-4972

ALASKA
Mary Pagenkopf
Librarian
Div. of Legal & Research Services
Legislative Reference Library
Legislative Affairs Agency
130 Seward St., Ste. 400
Juneau, AK 99801-2105
Fax: (907) 461-2029

ARKANSAS
Meldia Rose
Reference Analyst
Bur. of Legislative Research
State Capitol Bldg., Rm. 02
Little Rock, AR 72201
Fax: (501) 682-1936

ALASKA
Patience Frederiksen
Head, Government Publication Services
Alaska State Library
P.O. Box 110571
Juneau, AK 99801-2105
Fax: (907) 465-2665

CALIFORNIA
Dr. Kevin Starr
State Librarian
State Info. Reference Ctr.
Library & Courts Bldg.
P.O. Box 942837
Sacramento, CA 94237
Fax: (916) 654-0241
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COLORADO
Delores A. Lanier
Librarian
Legislative Council
State Capitol
200 E. Colfax
Denver, CO 80203
Fax: (303) 866-3855

HAWAII
Frances F. Enos
Head Research librarian
Legislative Reference Bur.
State Capitol
415 S. Beremnia St., Rm. 005
Honolulu, HI 96813
Fax: (808) 587-0699

CONNECTICUT
Barbara Karp
Legislative Librarian
Ofc. of Legislative Research
Legislative Ofc. Bldg.
300 Capitol Ave.
Hartford, CT 06106
Fax: (860) 240-8881

IDAHO
Jennifer Boteler
Legislative Librarian
Legislative Services Ofc.
State Capitol
P.O. Box 83720
Boise, ID 83720-0054
Fax: (208) 334-2125

DELAWARE
Ruth Ann Melson
Librarian
Div. of Research
Legislative Hall
P.O. Box 1401
Dover, DE 19903

ILLINOIS
Richard C. Edwards
Executive Director
Legislative Reference Bur.
112 State House
Springfield, IL 62706
Fax: (217) 785-4583

FLORIDA
Barrett Wilkins
Director
FL Dept, of State
Div. of Library & Info. Services
R.A Gray Bldg.
Tallahassee, FL 32399-0250
Fax: 850-488-2746

IOWA
Jonetta Douglas
Senior Librarian
Legislative Service Bur.
State Capitol, 3rd FI.
Des Moines, IA 50319
Fax: (515) 281-8027

GEORGIA
Sewell R. Brumby
Legislative Counsel
Legislative Services
State Capitol, Rm. 316
Atlanta, GA 30334
Fax: (404) 651-9292

KANSAS
Marc Galbraith
Director of Reference
Reference & Legislative Services
State Library
State Capitol
300 SW 10th St., Ste. 343-N
Topeka. KS 66612-1504
Fax: (785) 296-6650
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KENTUCKY
Evelyn Lockwood
Librarian
Legislative Research Comm.
State Capitol
700 Capitol Ave.
Frankfort, KY 40601
Fax: (502) 564-6543

MINNESOTA
Marilyn Cathcart
Director
Legislative Reference Library
State Ofc. Bldg.
100 Constitution Ave.
St. Paul, MN 55155
Fax: (651) 296-9731

LOUISIANA
Suzanne Hughes
Director
David R. Poynter Legislative Research
Library
P.O. Box 94012
Baton Rouge, LA 70804-9012
Fax: (225) 342-2431

MISSISSIPPI
Casey Pace
Director
Jt. Legislative Reference Bureau
P.O. Box 1018
Jackson, MS 39215-1018
Fax: (601) 359-3728

MAINE
(The author.)
MARYLAND
Lynda C. Davis
Coordinator
Library & Info. Services
Ofc. of Policy Analysis
Dept, of Legislative Services
90 State Cir., Rm. B-3
Annapolis, MD 21401
Fax: (410) 841-3940
MASSACHUSETTS
Steve Fulchino
State Librarian
State Library
State House
Boston, MA 02133
MICHIGAN
Sarah Bufford-Wallace
Clerk
Reference & Research Collection
Legislative Service Bur.
P.O. Box 30036
Lansing, MI 48909

MISSOURI
Anne Rottmann
Librarian
Legislative Library
State Capitol
201 Capitol Ave., Rm. 117 A
Jefferson City, MO 65101
Fax: (573) 751-0130
MONTANA
Beth Furbush
Librarian
Legislative Service Div.
P.O. Box 201706
Helena, MT 59620-1706
Fax: (406) 444-2588
NEBRASKA
Anne Christensen
Librarian
Legislative Research Div.
P.O. Box 94945
Lincoln, NE 68509-4945
Fax: (402) 471-2126
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NEVADA
Nan Bowers
Legislative Librarian
Research Library
Legislative Counsel Bur.
401 S. Carson St.
Carson City, NV 89701-4747
Fax: (775) 687-3048
NEW HAMPSHIRE
John J. McCormick
Supervisor
Reference & Info. Services
State Library
20 Park St.
Concord, NH 03301-6303
Fax: 603-271-6826
NEW HAMPSHIRE
Myia A. Padden
Director
Research Div.
Ofc. of Legislative Services
State House
107 N. Main St.
Concord, NH 03301
Fax: (603) 271-6607
NEW JERSEY
Susan Sternberg
Librarian
Legislative Services Library
State House Annex, Basement
P.O. Box 068
Trenton, NJ 08625-0068
Fax: (609) 633-3755
NEW MEXICO
Chief Information Officer (referred by
Librarian Tracey Kimball)
404 Montezuma
Santa Fe, NM 87501
Fax: (505) 476-0401

NEW YORK
Ellen Breslin
Reference Library/Legislative Library
State Capitol
Albany, NY 12224
NORTH CAROLINA
Cathy Martin
Librarian
Legislative Library/Legislative Ofc. Bldg
300 N. Salisbury St.
Raleigh, NC 27601-5925
NORTH DAKOTA
Marilyn Guttromson
Research Librarian
Legislative Council
State Capitol
600 E. Blvd. Ave.
Bismarck, ND 58505-0360
Fax: (701) 328-3615
OHIO
Debbie Tavenner
Library Administrator
Legislative Service Comm.
Vem Riffe Ctr.
77 S. High St.
Columbus, OH 43266-0342
Fax: (614) 644-1721
OKLAHOMA
Susan Gilly
Legislative Reference Division
Dept, of Libraries
State Capitol, Rm. 109
2300 N. Lincoln Blvd.
Oklahoma City, OK 73105
Fax: (405) 521-2753
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OREGON
David Harrell
Legislative Librarian
Legislative Library
State Capitol
900 Court St., NE
Salem, OR 97310-1347
Fax: (503) 986-1005
PENNSYLVANIA
Susan K. Zavacky
Librarian
Legislative Reference Bur.
Main Capitol Bldg.
Harrisburg, PA 17120-0033
Fax: (717) 783-2396
RHODE ISLAND
Thomas Evans
State Librarian
State Library
State Capitol Central Mail Service
1 Capitol Hill
Providence, RI 02905-5805
Fax: (401) 222-1356
SOUTH CAROLINA
Joyce Grimes
Librarian
Legislative Council
PO. Box 29211
Columbia, SC 29211
Fax: (803) 734-2425
SOUTH DAKOTA
Clare Cholik
Legislative Librarian
Legislative Research Council
500 E. Capitol Ave.
Pierre, SD 57501-5070
Fax: (605) 773-4576

TENNESSEE
Justin Wilson
Policy Director
Governor’s Office
Nashville, TN 37243
TEXAS
Nancy Quesada
Assistant Director
Legislative Reference Library
P.O. Box 12488
Austin, TX 78711-2488
Fax: (512) 475-4626
UTAH
Jane A. Peterson
Information Coordinator
Ofc. of Legislative Research & Gen.
Counsel
436 State Capitol
Salt Lake City, UT 84114-1202
Phone: (801) 538-1032
VERMONT
Michael Chemick
Research Counsel
Legislative Council
State House
115 State St., Drawer 33
Montpelier, VT 05633
Fax: (802) 828-2424
VIRGINIA
Cheryl Jackson
Librarian
Legislative Services Library
Div. of Legislative Services
910 Capitol St.
Richmond, VA 23219
Fax: (804) 371-0169

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

WASHINGTON
Ann Bregent
Principal Library Information Specialist
Washington State Library
P.O. Box 42460
Olympia, WA 98504-2460
Fax: (360) 586-7575
WEST VIRGINIA
Mary Del Cont
Legislative Librarian
Legislative Library
State Capitol, Rm. MB27
1900 Kanawha Blvd., E.
Charleston, WV 25305-0610
Fax: (304) 347-4919
WISCONSIN
Lawrence S. Barish
Director
Reference & Library Section
Legislative Reference Services
P.O. Box 2037
Madison, WI 53701-2037
Fax: (608) 266-5648
WYOMING
Richard H. Miller
Director
Legislative Service Ofc.
State Capitol
200 W. 24th St.
Cheyenne, WY 82002
Fax: (307) 777-5466
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Appendix F
Notes from Secondary Sources on Particular States

The following highlights developments in the various states that are in the
proposal or planning stages, but not fixed in statute or other binding policy. No claim
is made regarding completeness since this is an area of constant flux. Mention is also
made of situations that indirectly impact access and fees but have not been a part of this
study's analysis. Frequent mention is made of the Connecticut Law and Information
Policy Project or "White Paper" (Phillips, 1994), which compared the positions of the
various states vis-a-vis information policy. The document divided states into three
levels.
•

Level One, advanced states with distinct policies.

•

Level Two, states with partial policies.

•

Level Three, "states which have adopted various measures which only
indirectly have affected information policy" (p. 47).

Alaska

Alaska has required that an agency provide free information at, minimally, one
public terminal if it provides any on-line access to information (May, 1996a, p. 3).
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California

California was a Level One state in the Connecticut White Paper (Phillips,
1994). A Governor's council in California published a report entitled Getting Results
(California. Governor's Council on Information Technology in California, 1995). In it,
the Governor was urged to promote the non-exclusive delivery of state information and
services over commercial networks and at commercial establishments, as well as by
commercial database operators providing "value-added" access. Recommendation #16
touched on "universal access" for those who could not afford other avenues of access.
Finally, in a section of the report entitled "Public access to government information: A
review of the Public Records Act and the Information Practices Act," the Council
stated, "An agency may charge for copies to recover direct costs of duplication or a
statutory fee, if applicable."

Colorado

Colorado was a Level Three state in the Connecticut White Paper (Phillips, 1994).
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Connecticut

Late in the White Paper (Phillips, 1994) on information policy issues, ideas for
a Connecticut information policy were presented. Issues of cost recovery were
approached with caution.
There is also the issue of cost. State agencies must
currently provide computer access to data that already
exists in that medium. The costs of securing that data and
of protecting the privacy of data which is not public must
be recognized. Cost-effective inclusion of security systems
into data files and programs must be achieved. The added
cost of providing and storing information in various
formats needs to be identified. Decisions need to be made
concerning which costs the state will bear and which will
be passed on to data consumers (p. 68).

Florida

Florida was a Level One state in the Connecticut White Paper (Phillips, 1994).
"The Florida Legislature has created the Legislative Information Technology Resource
Committee to deal with information technology and policy issues" (p. 49). Florida also
established the Information Resource Commission to confront privacy concerns (p. 49).
"In Florida, the state assembly has exempted 700 categories of information from
the public records laws" (Munro, 1998, p. 19; Jones, 1995). Bunker, Splichal,
Chamberlin, and Perry (1993) dealt with Florida's access to information in the light of
emerging technology. Petersen (1992) dealt with Florida's software copyright law.
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Illinois

There was a discussion of Illinois's then-new Freedom of Information Act in the
Southern Illinois University Law Journal (McGill, 1985). Perritt (1995, p. 194) pointed
to an Illinois Supreme Court case in which it was maintained that an agency was not
entitled to provide paper information to satisfy a request for computer readable media.

Indiana

At the writing of the Connecticut White Paper (Phillips, 1994), in which
Indiana was described as a Level Three state, the state had proposed, but not yet
adopted, a committee on problems regarding confidential information on children (p.
53). Indiana's opening of public records and associated problems was discussed in the
Indiana Law Review (Graniger, 1984).

Iowa

Iowa has allowed itself to charge higher fees for GIS than for other public
information (May, 1996a, p. 2).
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Kentucky

Kentucky was depicted as a Level Three state in the Connecticut White Paper.
Its legislature has articulated the need to coordinate state government's information
resources (Phillips, 1994, p. 54). Kentucky has allowed itself to charge commercial
users higher fees for GIS than for other public information.
Kentucky has been drafting an information policy, an outgrowth of the
Kentucky Information System's Commission's Special Committee on Information
Policy. The policy would "Establish pricing strategies for creating access to or copying
government information based upon the marginal costs of dissemination and not upon
the need to generate revenue for public agencies" (Phillips, 1994, p. 60). Kentucky also
has experienced a general pattern of misinterpretation of the personal privacy
exemption of the Kentucky Open Records Act in favor of unnecessary information
withholding (Wallace, 1982-1983).

Maine

Maine, a Level Two state in the White Paper (Phillips, 1994), has a Bureau of
Information Services within the Department of Administrative and Financial Services;
it has been advised by the Information Services Policy Board, with a mission statement
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stressing coordination, efficiency and confidentiality. Both efficiency and privacy have
been addressed (p. 50).
The Maine Office of Policy and Legal Analysis employed a summary, by J. S.
Jones (1994), of that state's Freedom of Access Law to define access in general. Jones
drew upon statutory law, court decisions, and attorney general opinions and
memoranda. Generally Maine's definition of public records has been very broad. Three
factors defined a public record —the material must be (1) in the possession or custody
(2) of an agency, public official, or association composed of such entities, and (3)
received or prepared for use in the transaction of public or governmental business or
containing information relating to the transaction of public or governmental business.
According to a significant opinion of the Attorney General, magnetic tapes were public
records, and a requester may be required to pay the reasonable cost of copying or
translation. Lucey (1991) offered a section-by-section analysis of Maine's Freedom of
Access Act. The Act was silent on costs, but Attorney General opinions have leaned
toward the incremental recovery model (pp. 214-215).
Onsrud (1998), an architect of the InforME legislative proposal that recently
became law and will set up a quasi-public entity much like INK in Kansas, has stated
his ideas about how the entity would capture its operating costs. Onsrud maintained
that rather than expecting significant profit from premium (value-added) services,
InforME would add a surcharge on top of any statutory fees for particular
informational products delivered online through the new mechanism. Examples:
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corporate filings, Uniform Commercial Code (UCC) records, and motor vehicle
reports. This would support the free delivery of all the other information that lacked
statutory fees.
He further asserted (1998),
I am opposed to imposing a fee for electronic access to
government information with the fee being delivered to
the budget of the agency. This would have a tendency to
build the size of government over time and create
disparities in access among those who could afford and
those that couldn't. However, I think imposing fees on
users of certain new services for the commercial sector
(which services only government or a contractor working
with the government could provide) with the funds going
to a contractor is worthy of exploration.

Maryland

Maryland required an agency to provide records at "the least cost and least
delay" (Reporters Committee for the Freedom of the Press, 1994, pp. 7-8). Azrael
(1992) discussed Maryland's Public Information Act, stressing public access issues.

Michigan

Bozen (1984) attempted to dispel the myth that Michigan agencies will react
capriciously to information requests because of a "Secret Law" promoting arbitrary
behavior.
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Minnesota

Minnesota was characterized as a Level Two state in the Connecticut White
Paper (Phillips, 1994); it has created an Information Policy Office within the
Department of Administration (p. 51). A report from the Minnesota Government
Information Access Council, Report on Minnesota Government Use o f Copyright and
Intellectual Property (1996), declared at the outset that the report itself is in the public
domain. From there it described the Minnesota Government Data Practices Act and the
state's use of copyright. Among the official recommendations were the following.
"Government information shall exist in the public domain to the greatest extent
possible." The report also noted that the "commercial value" section of the Act is a
yes/no determination, in which "yes" meant that additional fees can be assessed to
recover up to the full development cost of the information. Minnesota distinguished
between private citizen requests and requests for commercial purposes in the setting of
fees (May, 1996a, p. 3).
However, Minnesota Rules (1205.0300, Subd.2.) require
that the government unit shall "provide access to public
data to any person, without regard to the nature of that
person's interest in the data." One would assume that, in
spite of copyright, a government unit can not refuse to
provide a copy of government information based on
speculation that the person may infringe on government's
copyright. Inherent in this is that a government unit would
have to sue the person for copyright infringement upon
discovery of such infringement (Endnote 8).
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The Minnesota Government Information Access Council (1997a) issued another
report, the result of much collaborative work, entitled: Digital Democracy: Minnesota
Citizen's Guide fo r Government Information Policy (1996). The Council, itself, was created
in 1994 by Minnesota's legislature. This was its major product. It asserted immediately in
bold, "A primary purpose of providing information access is open government." Among the
Council's 12 guiding principles, adopted in January, 1996, were the following.
3.

Public access to government information shall be
free, and any charge for copies shall not exceed
marginal cost.

7.

Government information shall exist in the public
domain to the greatest extent possible.

11.

The State shall ensure that all citizens of
Minnesota have the benefits of Universal Service.

The report stated that all new or redesigned government systems containing
public information should fully integrate electronic public access to the information and
services. It urged the Legislature to establish in statute a definition for "marginal cost"
of copies or electronic transmission of government data. In discussing marginal costs,
the report reinforced Principle 3, "Recovery of development costs or generation of
revenue from information created or collected with public funds shall not occur without
specific statutory authorization." Under Universal Service, the report says that the
Legislature should define the specific products, services, and infrastructure requirements
thereof, and shall establish a fund to provide for them (and it), equitably assessed from
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all providers of telecommunications services. In a comment in Appendix G, John
Finnegan, President of the Minnesota Joint Media Committee, stated the following.
It is imperative that the legislature act during the 1997
session to strongly emphasize Principle #3, 'Public access
to government information shall be free, and any charge
for copies shall not exceed marginal cost.' This should be
done to head off legislative approval of public/private
partnerships which would turn collection, storage and
dissemination of government information to a private
corporation which would be given power to set access and
copying standards with emphasis on providing new
revenue sources. Public access under such arrangements
would be severely restricted and government
accountability for collection, storage and release of
information would be virtually eliminated.

Montana

A right to know provision was included in Montana's state constitution (Elison
& Elison, 1994); the authors discussed case law affecting this, without directly
touching on cost issues.

Nebraska

Nebraska was noted as a Level Three state in the Connecticut White Paper
(Phillips, 1994).
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New Jersey

This state was designated a Level One state in the Connecticut White Paper
(Phillips, 1994) because it has set into law a Commission to deal with information
policy issues, the New Jersey Information Resources Management Commission (p. 49).

New York

In 1984 in New York State, the Legislative Bill Drafting Commission offered
public access to its electronic Legislative Reference Service (LRS). A company called
Legi-Tech sued for access to LRS data. The New York legislature then rushed through
statutory language that restricted sale of the data to entities approved by the President
of the Senate and Speaker of the Assembly, and specifically denied access to data
resellers. In the ensuing court action, a federal District Court ruled against Legi-Tech,
and then an appeals court offered sharply divergent views and remanded the case back
to the District level.
This case illustrates several points. First, the state chose
to restrict electronic uses of data and declined the
opportunity to restrict uses of the same data in other
formats. It was the new technology that gave rise to the
interest in restricting data because the technology made
the data more useful and more accessible and, therefore,
more valuable.
Second, it is reasonable to infer that the state's restrictions
were not imposed for the same economic reasons that
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motivate private owners of information. No direct
evidence on motivation exists. Yet it seems an unlikely
coincidence that the state legislature rushed to restrict uses
o f information that just happened to have highly political
content......
Finally, whether restrictions are imposed through formal
copyright or through copyright-like controls, the effects
on public access to government information are the same.
.... Economic motives will frequently be available that
may mask or overlap the true purpose of any government
information restrictions (Gellman, 1995c, pp. 1018-1019).

North Dakota

North Dakota was characterized as a Level Three state in the Connecticut White
Paper (Phillips, 1994). This state's legislature has declared that there was a need to
"coordinate, integrate, and to the extent practicable and appropriate, make uniform the
information policies and practices in North Dakota" (p. 54). Bunker et al. (1993) noted
that North Dakota had open records provisions in its state constitution (p. 555). A 1999
legislative proposal, Senate Bill No. 2128, proposed that an agency may impose a fee
not exceeding $25 per hour for a request for locating records, with the first hour free.

Oregon

Oregon's Information Resources Management Division has issued a policy and
standard on Public Access to Electronic Records. It stressed open access principles, but
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was oriented to machine-related issues such as "look and feel" rather than cost
considerations (Oregon, Department of Administrative Services, 1995).

Pennsylvania

Accessing information under Pennsylvania's right to know law was considered
by Costa and Meingossner (1996). The authors urged requesters to narrow the scope of
requests as much as possible, in order to maximize convenience for both the agency
and the requester.

Tennessee

Tennessee has allowed itself to charge commercial users higher fees for GIS
than for other public information.

Texas

Many states have not dictated fee schedules for electronic records access. Texas
has been one of the few exceptions. The Texas General Service Commission
established suggested charges for diskettes and fees for access time on various types of
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computers (Reporters Committee for Freedom of the Press, 1994, p. 7; see also Texas,
General Services Commission, 1995).
Texas was considered to be a Level One state in the Connecticut White Paper
(Phillips, 1994). Texas allowed itself to charge commercial users higher fees for GIS
than for other public information (May, 1996a, p. 2).
The Texas Open Records Act Handbook, 1995 (Texas, Office of the Attorney
General, 1995) stipulated that a governmental body intending to charge for electronic
dissemination must consult with the General Services Commission, and make every
effort to match the charge with the actual cost that "reasonably includes all costs related
to providing the record, including costs of materials, labor, and overhead" (pp. 29-30).
The 49th Legislature stipulated that "The charges for public information may not be
excessive and may not exceed the actual cost of producing the information" (p. S8).

Virginia

Virginia, considered to be a Level Two state in the Connecticut White Paper
(Phillips, 1994), has established the Council on Information Management (p. 52).
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Washington

A State of Washington Task Force (Washington, Public Information Access
Policy Task Force, 1995) articulated certain access principles.
Under Section I,
Fees, physical limitations, geography, incompatible
systems, and unfamiliarity with technology can be
significant barriers to ready access and should be
systematically minimized or eliminated.
Under Section QI,
1.

The public is the owner of government information
for which it has paid. Governments are the
stewards of that information.

6............... Agencies may impose a reasonable charge for
providing copies of public records and for the use
of agency equipment to copy records, so long as
the charges do not exceed the amount necessary to
reimburse the agency for actual costs of the
copying. Agencies may elect, and are encouraged
to, provide copies at reduced or no charge.
Under Section VI,
A.

Costs of Copying or Access: Definition,
Clarification, Standardization
The Public Records Law permits
"reasonable charges" for making copies of
public records. While the law provides
some guidance on what can constitute the
basis for assessing a charge, it is open to so
much interpretation that fees for copying
vary widely from agency to agency......
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The Task Force urges the Legislature to
further define what may and may not be
included in "incremental costs," or the
actual cost of responding to an inquiry, and
to pursue standardization of any necessary
costs and fees across agency lines.......
C.

Establishing Copyright Policy for State and Local
Government Publications, Information and Data
The Federal government is prohibited from
copyrighting federally produced
information. Washington State Constitution
and RCW is silent on this subject, neither
permitting nor prohibiting the practice.
This has resulted in some state agencies
copyrighting their publications, which
theoretically gives the agency the same
rights as an individual author to control
distribution. This may conflict with the
intent of the public records law.
The Task Force recommends further
exploration of the subject of copyright of
state government produced materials, with
a legislative determination made to either
permit or prohibit the practice.

Under Section XI(D),
2.

Fees for Reproduction of Electronic Records of
Information
The Public Records law clearly sets some
limits on costs the public may be charged
for copying paper based records. While the
law allows agencies to impose a reasonable
charge for providing a copy of a public
record, agencies may not impose a fee for
inspecting or viewing those same records.
The Task Force recognizes that a definition
of the elements that may be included in
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electronic copying charges does not exist in
the Public Records law and needs to be
specified and adopted.
3.

Fee for Access to and Use of Electronic Services
A number of agencies already provide electronic
access to the public and some charge for that
service. There does not appear to be a common
standard for assessing such charges. However,
because of previous legislative or regulatory
actions, it is not possible for agencies to stop
charging until a standard is developed.
The Task Force believes that fees charged to
provide information or records should be limited
to direct costs of satisfying a request, not including
system or agency overhead, or system maintenance
or upgrade. Charges for masking copying elements
in existing databases should not be passed on to
the public requesting information. It may be
reasonable to charge for staff time and other direct
costs in responding to standard or custom requests,
so long as such charges do not pose significant
barriers to public access, but this is an area that
will require legislative clarification.

Agencies are not required by law to create customized
electronic access services nor to compile information or
data in response to a request. Premiums may be placed on
custom levels of service so long as low cost or no cost
electronic public access alternatives are available.
Agencies should not rely primarily on customized
services, but should design flexible systems to minimize
the need for any regular provision of customized services.
The public should have at least one avenue of low cost
access to the highest caliber version of any publicly
funded government information system that serves an
outside constituency, perhaps through access to the state's
officially designated depository libraries.
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Under Section XI(E),
Electronic Access is a Priority for all Government
The Task Force believes that agencies ~ and the public
they serve - would benefit by providing some level of
electronic information access services. In most cases, a
modest level of online access, such as a World Wide Web
site, can be achieved at little cost. Almost all government
documents are prepared in electronic form, and in some
cases can be provided to the public online through
existing state services. Moreover, future incremental
increases in the level of electronic access can be facilitated
by ensuring that systems being designed today are being
done so with an eye toward their future incorporation into
electronic access services.
Comment on the Report was found in Danner and Taylor (1997).

Wisconsin

This was also considered a Level Two state in the Connecticut White Paper; it
has had a Joint Legislative Committee on Information Policy, and also has had a
privacy advocate and a Council on Information Technology (Phillips, 1994, p. S3).
A Wisconsin opinion, construing an awkwardly written provision of the
Wisconsin statutes that could be read to except copyrighted materials from the open
records laws, held that a state agency may copyright brochures prepared by the agency
and by so doing may regulate or prohibit their sale. The Wisconsin statute was
idiosyncratic, especially in its definition of "[r]ecord,n which excludes "materials to
which access is limited by copyright, patent, or bequest" (Kidwell, 1989, p. 1030). The
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Wisconsin public records law vis-a-vis the Department of Revenue was discussed by
Boykoff (1983), and in general by Trubek and Foley (1986).
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