


Black Swans and Black Elephants in Plain Sight

officials take on key roles in government and then move easily
back to the private sector. For instance, Robert Rubin moved
from Goldman Sachs to the Clinton White House and Treasury
Department, and then back to Citigroup.334 Former President
Bill Clinton earned more than $109 million within seven years of
leaving the White House, nearly half as a speaker hired by large
financial companies that contributed to Hillary Clinton's 2008
presidential campaign.335 It should not be forgotten that the
Clinton administration did more to deregulate financial
institutions than perhaps any administration since the 1920s.336
Likewise, there are many similar examples involving central
bank officials. For instance, Alan Greenspan, before chairing the
Fed, was a board member of J.P. Morgan.337 After leaving the
Fed, Greenspan landed on his feet advising the Pacific
Investment Management Company (Pimco), the world's largest
mutual fund, as well as Deutsche Bank's investment banking
team.338

The second development made apparent in recent years is
the way top central bank and government officials revolve not
into traditional salaried positions but into investment
opportunities with hedge funds and private equity firms. For
instance, former Fed vice chairman David Mullins became a
partner in Long-Term Capital Management, a hedge fund that
became extremely overleveraged in 1998, suffered catastrophic
losses on derivative bets, and required a multibillion dollar
assistance package brokered by the New York Fed.339 Larry
Summers, after serving as Treasury secretary in the Clinton
administration and before chairing the National Economic
Council in the Obama White House, became a managing director
for D.E. Shaw & Co., one of the nation's largest hedge funds.340
Meanwhile, former President Clinton brought in more than
$15 million from a private equity investment partnership.341
Perhaps more troubling, if that is possible, is the path of Alan
Greenspan, who after leaving the Fed became an advisor at

334 Canova, Financial Market Failure, supra note 15, at 386-87.
335 Matthew Mosk, James V. Grimaldi & Joe Stephens, Clintons Earned $109 Million

in 8 Years, WASH. POST, April 5, 2008, at Al.
336 See Canova, Financial Market Failure, supra note 15, at 387.
337 Alan Greenspan Says Risk Was Underpriced, WHARTON NEWS (Oct. 20, 2008),

http://www.wharton.upenn.edu/news/featured-story2966.cfm.
338 PIMCO Hires Greenspan as Consultant, REUTERS (May 16, 2007, 7:30 AM),

http://www.reuters.com/article/idUSN1546703720070516; Alan Greenspan to Consult for
Deutsche Bank Corporate and Investment Bank, DEUTSHE BANK (Aug. 13, 2007),
http://www.db.com/presse/en/content/press-releases_2007_3606.htm.

339 See Canova, Financial Market Failure, supra note 15, at 387.
340 Id.
341 See Mosk, Grimaldi & Stephens, supra note 335.
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Paulson & Co, a giant U.S. hedge fund that earned billions of
dollars in 2007 "when it [correctly] called the collapse in the sub-
prime mortgage market," a collapse which has been widely
blamed on Greenspan for keeping interest rates low while
neglecting any meaningful regulation of financial institutions.342

Each of these revolving door and "revolving hedge fund"
examples raises the appearance of impropriety and the
possibility of outright quid pro quo corruption, and suggests that
the private financial sector has already compromised and largely
captured our "independent" central bank as well as elected
branches of government. 343  The corruption of the elected
branches raises issues beyond the scope of this article, including
proposals to reform the political process, campaign finance and
election laws that have entrenched a feeble two-party system. 344

However, even the presently compromised Congress, responding
to pressure from an outraged public, managed to enact provisions
in the Dodd-Frank Wall Street Reform and Consumer Protection
Act of 2010 that should provide some measure of increased
transparency for the Federal Reserve.

The dynamics of agency capture and unaccountable central
banking also raises important rule of law and constitutional
concerns. The first sentence of the Constitution states that all
legislative powers shall be vested in Congress.345 When Congress
delegates its legislative powers to an administrative agency
without providing any guidance or limitations on the agency's
exercise of discretion, it runs afoul of the so-called nondelegation
doctrine.346 Courts therefore require that Congress provide an
"intelligible principle" to guide agency action.347 Although courts
are often satisfied with rather vague and indeterminate

342 Angela Monaghan, Greenspan to Join Paulson as Advisor, DAILY TELEGRAPH, Jan.
16, 2008, at B4.

343 In 1996, it was revealed that the Federal Reserve had amassed a $3.7 billion
contingency fund (it was unclear what this slush fund was intended to be used for), and
was favoring certain sources in its contracting and procurement, thereby raising conflict
of interest concerns. Richard W. Stevenson, Study Criticizes Federal Reserve as Lax
Manager, N.Y. TIMES, Mar. 26, 1996, at Al. These revelations certainly pale by
comparison with the trillions of dollars in Federal Reserve spending in more recent years.

344 Kiersh, supra note 212 (documenting that the financial sector is "far and away the
largest source of contributions to federal candidates").

345 U.S. CONST. Art. I, § 1.
346 See generally Louis L. Jaffe, Law Making by Private Groups, 51 HARV. L. REV. 201

(1937). See also Nadine Strossen, Delegation as a Danger to Liberty, 20 CARDOZO L. REV
861, 863-64 (1999) (outlining four ways in which the delegation of Congress'
constitutionally defined lawmaking power undercuts the protection of liberty).

347 Cass R. Sunstein, Nondelegation Canons, 67 U. CHI. L. REV. 315, 317-18 (2000)
(dismissing the nondelegation doctrine without reference to delegations to private
groups).
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delegation standards,348 agency discretion is also confined by
Congress through a tapestry of procedural requirements imposed
by legislation, including the Administrative Procedure Act,349 the
Freedom of Information Act,350 the Government in the Sunshine
Act,351 and the Federal Advisory Committee Act.352

The elected branches also retain some practical ability in
confining agency discretion when the delegations are made to
public administrative agencies, to officials who are appointed by
the President and confirmed by the Senate, and when there is
ongoing budgetary oversight by Congress. How much more
problematic when the delegation is being made to an ostensibly
private agency, in which top administrators are not appointed by
the President or confirmed by the Senate, and there is no
budgetary oversight by Congress-the exact kind of private
delegation granted to the Federal Reserve. Judicial insistence on
an intelligible principle is far less meaningful for a private
delegation since privately appointed officials can more easily defy
intelligible principles and other policy guidance provided by the
legislative branch.

During the early- to mid-1930s, when the Supreme Court
was striking down New Deal legislation, often in narrow 5 to 4
votes, there was a consensus among liberal and conservative
justices that such private delegations were illegitimate and
unconstitutional, a violation of the so-called private
nondelegation doctrine.353 In 1935, a unanimous Supreme Court
in A.L.A Schechter Poultry v. United States (the so-called "Sick
Chicken case") struck down the National Recovery
Administration (NRA), the centerpiece of the early New Deal, as
an unconstitutional delegation of lawmaking power. 354 The NRA,
like the Federal Reserve, was concerned with price stability, only
this time it was attempting to stop a deflationary spiral by
setting minimum prices and wages through private industry

348 Yakus v. United States, 321 U.S. 414, 420, 424 (1944) (upholding the Office of
Price Administration's authority to impose price controls because Congress provided an
intelligible principle to guide administrators by mandating that prices set be "generally
fair and equitable").

349 See generally Administrative Procedure Act, 5 U.S.C. §§ 551 et seq. (2007).
George B. Shepherd, Fierce Compromise: The Administrative Procedure Act Emerges from
New Deal Politics, 90 N.W. U. L. REV. 1557, 1558 (1996) (describing the APA as "the bill
of rights for the new regulatory state").

350 See generally Freedom of Information Act, 5 U.S.C. § 552 (2007).
351 See generally Government in the Sunshine Act, 5 U.S.C. § 552(b) (2007).
352 See generally Federal Advisory Committee Act, 5 U.S.C. App. § 1 et seq. (2007).
ass See, e. g., Carter v. Carter Coal Co., 298 U.S. 238, 311 (1936) ("This is legislative

delegation in its most obnoxious form; for it is not even delegation to an official or an
official body, presumptively disinterested, but to private persons whose interests may be
and often are adverse to the interests of others in the same business.").

354 A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495, 541-42 (1935).
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trade councils which were dominated by the largest firms in each
industry.355  Justice Cardozo, in his concurring opinion,
characterized the delegation to these private industry trade
councils as a "delegation running riot."356

Since the late 1930s, the Court has routinely upheld the
authority of administrative agencies through a more expansive
interpretation of the Commerce Clause, while largely ignoring
delegation challenges as long as Congress provided some
intelligible principle in the delegation.357 Many scholars have
criticized this lack of judicial scrutiny of democratic processes
ever since. For instance, in Democracy and Distrust, John Hart
Ely lamented the demise of the nondelegation doctrine as a
"death by association" with pre-1937 substantive due process
decisions and narrow readings of the Commerce Clause: "when
those doctrines died the nondelegation doctrine died along with
them."358

Delegations to private entities are particularly troubling for
rule of law purposes. According to Mark Bernstein:

Even if one accepts the necessity of broad delegations of legislative
power, the sharing of that power with private interests raises
questions about the recipients' conflict of interest and accountability
and about agency capture. The risk is not only that power will be
concentrated, but that it potentially may be concentrated in those
unaccountable for their actions.359

As Bernstein further recognized, since such delegations can
shortcut the legislative process, they also create a separation of
power issue and threaten "to upset the delicate balance of
institutional interests that the framers believed would check the
influence of factions."360

355 Id. at 550.
356 Id. at 553 (Cardozo, J., concurring).
357 See JOHN HART ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL REVIEW

132 (1980).
358 Id. at 132, 133. Likewise, such leading political scientists as Theodore Lowi have

derided broad delegations to administrative agencies. THEODORE J. LOwI, THE END OF
LIBERALISM: THE SECOND REPUBLIC OF THE UNITED STATES 96-97 (2d ed. 1979). See also
Alan Brinkley, The Challenge to Deliberative, in THE NEW FEDERALIST PAPERS: ESSAYS IN
DEFENSE OF THE CONSTITUTION 23, 25 (Alan Brinkley, Nelson W. Polsby & Kathleen M.
Sullivan eds., 1997) (arguing that an anti-populist critique of deliberative democracy "is
visible in the extraordinary, and largely unchallenged, authority of presumed experts on
the Federal Reserve Board to chart the course of our economy").

359 Mark F. Bernstein, Note, The Federal Open Market Committee and the Sharing of
Governmental Power with Private Citizens, 75 VA. L. REV. 111, 127 (1989).

360 Id. at 127 n.72 (citing David Schoenbrod, Separation of Powers and the Powers
that Be: Constitutional Purposes of Delegation Doctrine, 36 AM. U. L. REV. 355, 372-73
(1987)).
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The Federal Reserve is indeed "the poster child of an
unconstitutional private delegation."361 Like the NRA, which was
struck down in Schechter Poultry, the Federal Open Market
Committee (FOMC) is dominated by private actors. 362 The
presidents of the twelve regional Federal Reserve Banks
participate on the FOMC are appointed by privately selected
board members.363 Meanwhile, unlike delegations to public
agencies, the Federal Reserve does not rely on Congress for
budgetary appropriations since it is effectively able to print
money by simply purchasing government securities (and now
toxic assets) with Federal Reserve Notes and credits representing
Federal Reserve Notes.364 In addition, the Federal Reserve is
exempt in whole or in part from much of the tapestry of
administrative procedural requirements that apply to most other
federal agencies.365

The private nature of the regional Federal Reserve Banks
may also skew the dynamics of the publicly appointed Board of
Governors (BOG).366 The seven members of the BOG, who serve
for fourteen-year terms, are likely to be pre-screened in the
appointments process to prevent any nominees who would
challenge the private nature of the regional Federal Reserve
Banks, the composition of the FOMC, or the prerogatives of the
largest private bank members of the system-the so-called "Too
Big To Fail" banks.67 For instance, the Federal Reserve is
provided with considerable discretion in its open market
operations, deciding what assets to purchase from which
financial settings, as well as in setting capital standards for
individual banks, bringing formal capital enforcement actions,
entering written agreements, ordering hearings, imposing cease
and desist orders, ordering prompt corrective action directives,
appointing a receiver, and conducting "stress tests" to determine

361 Once again, I credit the late John Hart Ely, for this description of the Federal
Reserve. See Canova, Closing the Border, supra note 224, at 407 n.326.

362 Bernstein, supra note 359, at 111.
363 THE FEDERAL RESERVE SYSTEM: ITS PURPOSES AND FUNCTIONS 1947, supra note 2,

at 53-54; Canova, Closing the Border, supra note 224, at 407.
364 THE FEDERAL RESERVE SYSTEM: ITS PURPOSES AND FUNCTIONS 1947, supra note 2,

at 2, 62-64.
365 See Freedom of Information Act, 5 U.S.C. § 552(b)(5) (2007) (providing exemption

for certain Federal Reserve directives and information that is part of its deliberative
process); Federal Advisory Committee Act, 5 U.S.C. App. § 4 (b) (2007) (exempting any
advisory committee of two entities, the Federal Reserve System and the Central
Intelligence Agency, from provisions of the Federal Advisory Committee Act).

366 THE FEDERAL RESERVE SYSTEM: ITS PURPOSES AND FUNCTIONS 1947, supra note 2,
at 56.

367 Id. See also Too Big to Fail, BUSINESSDICTIONARY.COM,
http://www.businessdictionary.com/definition/too-big-to-fail.html (last visited Jan. 6,
2011).

2011] 301



Chapman Law Review

how much capital is needed by the largest bank holding
companies.368 Such discretion presents challenges for fair
enforcement and supervision by any federal agency, such as the
Federal Deposit Insurance Corporation or the Office of the
Comptroller of the Currency. The problem becomes magnified
when the discretion is vested in an institution like the Federal
Reserve that is largely directed by the financial industry.

Although there have been numerous challenges to the
Federal Reserve System in the 1970s and 1980s on Appointments
Clause and nondelegation grounds, all have been dismissed by
the U.S. Court of Appeals for the D.C. Circuit on narrow
procedural grounds (and the Supreme Court has denied
certiorari).369 The D.C. Circuit has held that private plaintiffs
lack standing because they cannot show any injury caused
directly by the Federal Reserve since they lack any privity of
contract with the Fed.370 When the plaintiff has been a U.S.
Senator, the court has created the doctrine of "equitable
discretion" to avoid ruling on the substantive merits.371 If
standing and justiciability could be found in some future case,
perhaps for a private financial institution or state governments
challenging the Fed's denial of assistance, the issue may turn to
redressability.

Most recently, in Free Enterprise Fund v. Public Co.
Accounting Oversight Board,372 the Supreme Court struck down
the removal provisions of the Public Company Accounting
Oversight Board (PCAOB),373 a creation of the Sarbanes-Oxley
Act of 2002,374 since PCAOB board members could be removed
only for good cause by the Securities and Exchange Commission
(SEC) and the SEC Commissioners could in turn only be removed
by the President for good cause.375 In his dissenting opinion,
Justice Breyer warned of a host of other federal agencies that
may be put in jeopardy by the majority's ruling, and he included

368 Julie Andersen Hill, Ad Hoc Bank Capital Requirements 3-5, 8, 11, 15, 19, 21-22,
37 (July 7, 2010) (working draft) (on file with author).

369 Canova, Closing the Border, supra note 224, at 404-05 n.309-11, 313 (citing
Melcher v. Fed. Open Mkt. Comm., 836 F.2d 561 (D.C. Cir. 1987) (dismissed on grounds of
equitable discretion); Comm. for Monetary Reform v. Bd. of Governors of the Fed. Reserve
Sys., 766 F.2d 538 (D.C. Cir. 1985) (dismissed for lack of standing); Riegle v. Fed. Open
Mkt. Comm., 656 F.2d 873 (D.C. Cir. 1981) (dismissed on grounds of equitable discretion);
Reuss v. Balles, 584 F.2d 461 (D.C. Cir. 1978), cert. denied, 439 U.S. 997 (1978)
(dismissed for lack of standing)).

370 Id. at 404. See also Reuss, 584 F.2d at 470-71.
371 Canova, Closing the Border, supra note 224, at 404.
372 Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 130 S. Ct. 3138 (2010).
373 Id. at 3147.
374 Id.
375 Id.
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the Federal Reserve Board although its members are subject to
good cause removal by the President.376 Justice Breyer follows a
long line of liberal scholars, including most famously Cass
Sunstein, who confuse the Federal Reserve Board of Governors,
properly appointed by the President of the United States and
confirmed by the Senate, with the constitutionally far more
problematic presidents of the regional Federal Reserve Banks
who sit on the Federal Open Market Committee.377 Of particular
importance in light of Free Enterprise Fund is the fact that those
regional Federal Reserve Bank presidents are removed only by
the privately-elected boards of directors of the privately-owned
regional Federal Reserve Banks.378 It appears that for any
challenge to the Federal Reserve System, the Free Enterprise
Fund holding would provide redressability in the form of striking
down the removal provisions of the regional Federal Reserve
Bank presidents.

It is not surprising that unelected judges would be reluctant
to rule on the substantive merits and strike down key features of
the nation's central bank. Nor that public opinion and populist
dissatisfaction with Wall Street bailouts finally pushed Congress
to act-even a Congress so compromised and influenced by Wall
Street campaign contributions. Significantly, the impetus for
action came not from the center, but from the populist libertarian
right joining hands with the populist progressive left.
Representative Ron Paul, a Republican libertarian from Texas,
introduced a bill to subject the Federal Reserve to an audit by the
Government Accountability Office (GAO), the non-partisan
investigative arm of Congress.379 Ron Paul's bill was cosponsored
on the left by such Democratic and progressive Congressmen as
Dennis Kucinich from Ohio and Alan Grayson from Florida.380
Until now, the Federal Reserve's exercise of monetary policy has
evaded such scrutiny. But the trillions of dollars in opaque
Federal Reserve subsidies for Wall Street interests finally fueled

376 Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., No. 08-861, slip op. at 39
(U.S. June 28, 2010) (Breyer, J., dissenting).

377 Canova, Closing the Border, supra note 224, at 404 n.310.
378 Federal Reserve Act, 12 U.S.C. § 341 Fifth (2000). Unlike the PCAOB removal

provision that was struck down in Free Enterprise Fund, the President of the United
States has no role, direct or attenuated, in the removal of Federal Reserve Bank
presidents. Free Enterprise Fund restricts PCAOB board members to a single level of
insulation from the President; Federal Reserve Bank presidents are completely insulated
from the President of the United States. See Ira Stoll, Free Enterprise Fund v. PCAOB,
FUTUREOFCAPITALISM.COM (June 28, 2010, 12:39 PM), http://www.futureofeapitalism.com/
2010/06/free-enterprise-fund-v-pcaob.

379 Arnold Kling, The Case for Auditing the Fed is Obvious, CATO INSTITUTE BRIEFING
PAPERS no. 118, Apr. 27, 2010, available at http://www.cato.org/pubs/bpfbp118.pdf.

3o Federal Reserve Transparency Act of 2009, H.R. 1207, 111th Cong. (2009),
available at http://thomas.loc.gov/cgi-bin/bdquery/z?dl11:HR01207:@@@P.

2011]1 303



Chapman Law Review

reform efforts. Inquiring minds wanted to know who the Federal
Reserve has showered with its largesse-which "Too Big To Fail"
Wall Street banks and which politically connected hedge funds-
and the terms of such support, including the price paid for toxic
assets and the collateral required for Fed loans.

In December 2009, the House passed a financial regulatory
reform bill by a vote of 223 to 202 which incorporated several
provisions on reforming the Federal Reserve, including the GAO
audit provision.381 The Senate passed a financial reform bill in
May 2010 that included a provision that would have required the
president of the Federal Reserve Bank of New York to be
appointed by the president of the United States and confirmed by
the Senate.382 The Senate bill also prohibited bank officers from
serving on the boards of the twelve regional Federal Reserve
Banks and voting for the regional bank presidents.383 In
addition, the Senate voted 96 to 0 to include a provision requiring
a one-time audit of the Federal Reserve by GAO, a measure that
was pushed from the left by Senator Bernard Sanders, an
independent from Vermont.384

With two differing versions of financial regulatory reform,
the legislation moved to a House-Senate Conference Committee,
where reform efforts often get watered down or die. The final
version of the Dodd-Frank Wall Street Reform and Consumer
Protection Act (Dodd-Frank) did not include any significant
change in the appointment of any of the regional Federal Reserve
Bank presidents.385 Previously, they were appointed by the
boards of directors of the regional Federal Reserve Banks, which
consists of three Class A directors representing the commercial
bank members of the Federal Reserve district, three Class B
directors also elected by the same commercial banks but
purporting to represent the public, and three Class C directors
appointed by the Board of Governors.386 Under section 1107 of
the Act, the regional presidents will now be appointed by the

381 Comparing the House and Senate Financial Reform Bills, N.Y. TIMES,
Mar. 17, 2010, http://www.nytimes.com/interactive/2010/03/16/business/financialreform-
billcompare.html#tab=2.

382 Id.
383 Id.
384 David M. Herszenhorn, Senate Votes Unanimously for an Audit of Fed's Actions in

Financial Crisis, N.Y. TIMES, May 12, 2010, at B3; Alan Grayson, We Beat the Fed, THE
HUFFINGTON POST (May 11, 2010, 10:16 PM), http://www.huffingtonpost.com/rep-alan-
grayson/we-beat-the-fed b_572713.html.

385 In the Senate version, section 1157 proposed that the President of the United
States appoint the president of the Federal Reserve Bank of New York for a term of five
years. H.R. 4173, 111th Cong. (2010) (Senate version). However, this proposal was not in
the final version signed by President Obama. See infra note 388 and accompanying text.

386 THE FEDERAL RESERVE: PURPOSES & FUNCTIONS 2005, supra note 4, at 10.
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Class B and Class C directors of the regional Federal Reserve
Banks, with the approval of the Board of Governors.387 This is a
baby step in the right direction, but with the Federal Reserve
System already captured by the big banking interests, limiting
the appointment process to Class B and Class C directors will
likely have no actual impact on outcomes.

In addition, the prohibition against bank officers serving on
the boards of the twelve regional Federal Reserve Banks was
dropped by the Conference Committee and did not appear in the
final Dodd-Frank Act.388 However, the Comptroller General is
now required to complete an audit of the governance of the
Federal Reserve Banks, including an examination of whether the
current system of appointing Federal Reserve Bank directors
effectively represents the public "with due but not exclusive
consideration to the interests of agriculture, commerce, industry,
services, labor, and consumers."389 The audit must also "examine
whether there are actual or potential conflicts of interest created
when directors of the Federal reserve banks" are elected by
member banks.390 Finally, the audit is charged with identifying
changes to the selection procedures for Federal Reserve Bank
directors that would improve how the public is represented,
eliminate actual or potential conflicts of interest in bank
supervision, and increase the availability of information and
Federal Reserve transparency, effectiveness and efficiency.391

More controversial were the provisions dealing with the GAO
audit of the Federal Reserve's open market operations and
lending facilities over the past two years, as well as Federal
Reserve's transparency provisions. It is worth wading through
the maze of statutory provisions to understand the subterfuges
attempted by the Federal Reserve and its allies in the Conference
Committee. According to section 1109(a), the GAO will conduct a
one-time audit of all loans and other financial assistance
provided by the Federal Reserve System during the period
beginning December 1, 2007 and ending on the date of enactment
of the Dodd-Frank Act.392 This, at first glance, seems to be a

387 Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010, H.R. 4173,
111th Cong. (2010) § 1107(a). In addition, § 1108 (d) limits the ability of the Board of
Governors to delegate certain authority to the presidents of the Federal Reserve Banks.

ass The Senate version of section 1157 proposed that no officer, past or current, may
serve on the board of directors. H.R. 1157, 111th Cong. (2010) (Senate version). This
prohibition did not appear in the final version signed by President Obama; instead, an
audit is required. See infra note 389.

389 Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010, H.R. 4173,
111th Cong. (2010) § 1109 (b)(1)(B)(i).

390 § 1109 (b)(1)(B)(ii).
391 § 1109 (b)(1)(B)(iv).
392 The Mortgage-Backed Securities (MBS) Purchase Program, by which the Federal
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success for transparency efforts since the GAO audit should
apparently cover the several trillion dollars in loans and outright
purchases made by the Federal Reserve since the onset of the
financial crisis.

However, section 102(a) prevents the Comptroller General
from disclosing "to any person or entity, including Congress, the
names or identifying details of specific participants in
any ... covered transaction" including the amounts transferred
in any covered transaction.393 GAO disclosure can only occur if
the Board of Governors first decides to publicly disclose the
identity or identifying details of the transaction.394 There is
concern that these provisions could be used to effectively prevent
disclosure by either the Federal Reserve or the GAO of any of the
trillions of dollars of Federal Reserve loans and open-market
purchases conducted between the beginning of the financial crisis
in late 2007 and July 2010.395

However, section 1109(c), the final provision in the Title XI
Federal Reserve provisions of the Dodd-Frank Act, required the
Board of Governors to publish on its website no later than
December 1, 2010 the identities of each business, individual,
entity, or foreign central bank that has received specifically listed
Federal Reserve loans and financial assistance beginning on

Reserve purchased some $1.25 trillion in toxic assets, is indeed covered by the GAO's one-
time audit as an expressly listed program (it is specifically listed as "the agency-
guaranteed mortgage-backed securities program"). According to the Federal Reserve, the
MBS Purchase Program for large-scale asset purchases (LSAP) was conducted pursuant
to section 14 of the Federal Reserve Act (and therefore was not within the Fed's section
13(3) powers). See Board of Governors of the Federal Reserve System, Federal Reserve
System Monthly Report on Credit and Liquidity Programs and the Balance Sheet
January 2010, at 4 (2010), http://www.federalreserve.gov/monetarypolicy/files/
monthlyclbsreport201001.pdf; Board of Governors of the Federal Reserve System, Federal
Reserve System Monthly Report on Credit and Liquidity Programs and the Balance Sheet
March 2010, at 4, 5 (Mar. 2010), http://www.federalreserve.gov/monetarypolicy/files/
monthlyclbsreport201003.pdf.

393 § 1102(a).
394 Id. Presumably, the GAO would not be empowered to disclose the details of non-

covered transactions. Meanwhile, according to section 1102 the Board of Governors must
disclose the names and identifying details of each counterparty in any covered
transaction. Id. (enacting a new section 11(s) of the Federal Reserve Act). However,
section 1102 requires Federal Reserve to disclose identifying details of only certain
transactions conducted after the date of enactment of the Dodd-Frank Act. The GAO's
non-disclosure obligation expires with respect to any transaction "on the date on which
the Board of Governors, directly or through a Federal reserve bank, publicly discloses the
identity" or identifying details of any transaction. Id. Therefore, when the Board of
Governors discloses details of any post-July 2010 transaction, the GAO may at that time
also disclose such details. But the inverse is also true, that as long as the Board of
Governors does not disclose details of any post-July 2010 transaction, the GAO may not
disclose such details.

395 While the GAO should be able to audit Federal Reserve loans and open-market
transactions under section 1109, the GAO would apparently be prevented from disclosing
the identities and identifying details of these transactions under section 1102. Id.; § 1109.
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December 1, 2007.396 Why, one might ask, were these provisions
so convoluted? Why prevent the GAO from disclosing identifying
information when the Federal Reserve is required to do so on its
website, and why tack that latter requirement onto the very final
section of the legislation? According to a Capitol Hill staffer who
worked on this legislation, "When you are fighting the Fed and
the Senate and Treasury and they won't show you language, this
is what happens."397

On December 1, 2010, the Fed complied with section 1109(c)
by disclosing the identities of those receiving some $3.3 trillion in
Federal Reserve loans and financial assistance. The list of wards
of the Fed included the largest financial institutions in the
United States and abroad, a who's who of Wall Street and foreign
banks.398

Finally, section 1103(b) states expressly that it is not
intended to affect any pending litigation or lawsuit previously
filed under 5 U.S.C. § 552, the Freedom of Information Act.399
This provision was meant to protect suits that had been filed
against the Federal Reserve by Bloomberg News and other media
outlets seeking the identity of financial institutions receiving
emergency Federal Reserve loans from the Federal Reserve's
discount window and the collateral posted for such assistance.400
This was the one Fed lending program that Congress ultimately
excluded from the transparency and disclosure requirements in
the Dodd-Frank Act.401 Bloomberg News was granted summary
judgment in August 2009 by the federal District Court for the
Southern District of New York,402 which was affirmed by the
Court of Appeals for the Second Circuit in March 2010.403
Apparently there was no need for the Federal Reserve to appeal
the decision to the Supreme Court. The Clearing House

396 § 1109(c).
397 Email from unnamed Capitol Hill staffer to author, July 28, 2010 (adding, "The

process was a clusterfuck done at the last minute"). Clusterfuck, URBANDICTIONARY.COM,
http://www.urbandictionary.com/define.php?term-clusterfuck (last visited Jan. 8, 2011)
(Clusterfuck is a "[m]ilitary term for an operation in which multiple things have gone
wrong" and is related to SNAFU and FUBAR).

398 Craig Torres and Scott Lanman, Fed Names Recipients of $3.3 Trillion in Crisis
Aid, BLOOMBERG (Dec. 1, 2010, 10:52 AM), http://www.bloomberg.com/news/2010-12-
01/fed-names-recipients-of-3-3-trillion-of-aid-during-u-s-financial-crisis.html.

399 § 1103(b) (enacting a new section 11(s)(8) of the Federal Reserve Act).
400 See generally Bloomberg, L.P. v. Bd. of Governors of the Fed. Reserve Sys., 649 F.

Supp. 2d 262 (S.D.N.Y. 2009).
401 Torres & Lanman, supra note 398.
402 Id. at 282.
403 Bloomberg, L.P. v. Bd. of Governors of the Fed. Reserve Sys., 601 F.3d 143, 151

(2d Cir. 2010).
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Association LLC, a group of the biggest commercial banks in the
country, filed for certiorari in October 2010.404

The Fed has never disclosed the identities of borrowers of its
discount window lending since the program was created in
1914.405 As Senator Bernie Sanders said, the Dodd-Frank Act
disclosure and transparency requirements is "a significant step
forward in opening the veil of secrecy that exists in one of the
most powerful agencies in government."406 Whether or not the
Fed is ultimately compelled to disclose details about its discount
window lending, the information already disclosed under Dodd-
Frank contributes to our understanding of the Fed's cozy
relationship with Wall Street's biggest banks and financial
institutions. Most recently, the Federal Reserve is engaged in its
second round of quantitative easing (QE2), purchasing some $600
billion in long-term Treasury securities in an attempt to push
down mortgage interest rates and to prop up housing and
consumption.407 The Fed's disclosures under Dodd-Frank show
how the first round of quantitative easing helped transfer $1.25
trillion of toxic assets from the balance sheets of Wall Street's

404 Bob Ivry & Greg Stohr, Fed Won't Join Supreme Court on Loan Disclosures,
BLOOMBERG (Oct. 26, 2010, 11:15 AM), http://www.bloomberg.com/news/2010-10-26/fed-
won-t-join-banks-appeal-to-high-court-over-emergency-loan-disclosures.html; Pending
Cases Involving the Board of Governors, BOARD OF GOVERNORS OF THE FEDERAL RESERVE,
http://www.federalreserve.gov/bankinforeg/legaldevelopmentscases.htm (last updated
Jan. 19, 2011) (reporting the Clearing House filing as intervenor in Board of Governors v.
Bloomberg, LP and Fox News Network v. Board of Governors); Bob Ivry, Fed Given 60
Days for Supreme Court Appeal of Document Disclosure Order, BLOOMBERG (Aug. 27,
2010), http://www.bloomberg.com/news/print/2010-08-27/federal-reserve-given-60-days-to-
appeal-disclosure-order-to-supreme-court.html.

405 Ivry & Stohr, supra note 404.
406 Torres & Lanman, supra note 398.
407 Wessel, supra note 204, at A4 (reporting that Quantitative Easing is "when the

Fed turns up its electronic printing presses" and creates money to purchase financial
assets). Section 1101 of the Dodd-Frank Act continues to grant the Federal Reserve very
broad discretion to engage in emergency lending-the Fed's so-called section 13(3) lending
authority-"for the purpose of providing liquidity to the financial system, and not to aid a
failing company.. .. " Dodd-Frank Wall Street Reform and Consumer Protection Act,
H.R. 4173, 111th Cong. § 1101(a)(6)(B)(i) (2010). There is nothing in the Dodd-Frank Act
that would prevent the Federal Reserve from create new money to purchase more trillions
of dollars in paper assets through open market transactions. Paul Krugman has
suggested that the Federal Reserve may need to purchase between $8 trillion and $10
trillion in government bonds to produce a full recovery. Paul Krugman, On Quantitative
Easing and the Currency Situation, CNBC (Oct. 13, 2010, 5:30 PM), available at
http://www.marketobservation.com/blogs/index.php/2010/10/14/paul-krugman-on-
quantitative-easing-and-the-currency-situation?blog-10 (providing an audio broadcasting
of Paul Krugman's predictions). This is another way of saying that the federal
government needs to find outlets to spend on that scale. The Federal Reserve already has
all the authority it needs to purchase government bonds in any amount, while it would
take an act of Congress to authorize the federal government to spend such amounts (or
any amount) on economic recovery programs.
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biggest banks to the Federal Reserve's own balance sheet.40s
Meanwhile, as home foreclosures have climbed to an all-time
high,409 economists on both sides of the spectrum have called on
the Federal Reserve to lend directly to Main Street, from
proposals to finance the write-down and modifications of
mortgages to lending directly to local governments and for job
creation through infrastructure investment.410 Unfortunately,
these proposals have fallen on deaf ears at the Fed.

The Federal Reserve sits at the center of these double
standards. Sanctity of contract and market discipline result in
millions of underwater mortgages, foreclosed homes, and a
broken American Dream. But for powerful Wall Street insiders,
failure is rewarded through the central bank's programs such as
quantitative easing. This is essentially free money for the
interests that have captured the central bank, while state and
local governments around the United States, and sovereign
borrowers elsewhere face rising interest rates and negative
assessments from the credit rating agencies tied to the big banks.
Populist proposals to reverse these trends are routinely
dismissed by Washington and Wall Street. One such proposal,
for the Federal Reserve or Treasury to provide interest-free loans
to state and local governments for capital investment projects,
has met orthodox opposition.411 For instance, Don Brash, the
former head of New Zealand's central bank, indicated his concern
about the opportunity cost of having the government provide
easy credit for public sector capital investment.412 However, as
long as central bankers remain unaccountable there is no

408 Dick Armey & Matt Kibbe, Fed Chairman Ben Bernanke's Bailout Redux, WASH.
EXAMINER (Nov. 4, 2010, 10:00 PM), http://washingtonexaminer.com/op-eds/2010/11/dick-
armey-and-matt-kibbe-fed-chairman-ben-bernankes-bailout-redux; Larry Doyle, Barack
Obama Has Ben Bernanke by the Balls, SENSE ON CENTS (Mar. 16, 2010, 3:23 PM),
http://www.senseoncents.com/2010/03/barack-obama-has-ben-bernanke-by-the-bas/.

409 See Foreclosure Activity Hits Record High in Third Quarter, REALTYTRAC (Oct. 15,
2009), http://www.realtytrac.com/foreclosure/foreclosure-rates.html (reporting a new high
in quarterly mortgage foreclosure rate).

410 For instance, on the right, Nobel laureate Vernon Smith has proposed that the
Federal Reserve finance lending modification of home mortgages. Vernon L. Smith, Mired
in Disequilibrium: Do for Households What the Fed Sought for Banks, NEWSWEEK (Jan.
24, 2011), http://www.newsweek.com/2011/01/23/mired-in-disequilibrium.html. On the
left, William Greider proposes that the Fed use its section 13(3) authority to lend to
nonfinancial entities in "unusual and exigent circumstances" to lend directly to local
governments and for building infrastructure and creating jobs. William Greider, Will the
Federal Reserve's $900 Billion Be Enough?, AGENCE GLOBAL (Nov. 18, 2010),
http://www.agenceglobal.com/Article.asp?Id=2452.

411 Canova, supra note 321, at 586-87 n.167-73 (discussing H.R. 1452, the State and
Local Government Empowerment Act of 1999).

412 Discussion with Don Brash, Chapman University, Argyros Hall, Feb. 22, 2010.
"mhe opportunity cost of using a particular resource is defined as the value of the next
best alternative use of that resource .... [ Whenever you have a choice, there is a cost."'
HENRY N. BUTLER, ECONOMIC ANALYSIS FOR LAWYERS 4 (1998).
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incentive for them to ask what the opportunity cost is for
providing trillions of dollars in support to Wall Street banks and
hedge funds.

The movement to reform central banks and make them
accountable has been around for as long as there has been both
democracy and privatized central banking. Reigning in privilege
and financial aristocracy was the basis for Jefferson's opposition
to the First Bank of the United StateS413 and Jackson's veto of
the recharter of the Second Bank of the United States.414
Likewise, today many have come to see the independent Federal
Reserve as the linchpin of a government-nurtured cartel and
emblematic of the ossification of the political process. 415 Without
genuine accountability, independent central banking has become
a euphemism for plutocracy and financial oligarchy.

Those concerned about our present economic impasse must
ask what kind of central bank we need. They may find that the
Federal Reserve we want looks a lot like the Federal Reserve we
once had during the 1940s-strictly accountable to the elected
branches and far more transparent and efficient in regulation
than today. Of course, there are other models of civic republic-
anism, such as a central bank that remains independent from
direct executive branch political control, while including a fair
representation of "business, labor, farmers, consumers," debtors,
and other constituencies that have been left outside the present
system.416  This would transform the central bank into a
marketplace for ideas, internalizing checks and balances, and a
forum for what Madison called faction confronting faction.417

It has been said that war is too important to be left to the
generals. Likewise, the economy is too important to be left to the
bankers. Yet, we have largely turned over the nation's central
bank to a self-interested banking elite. The result has been to
corrupt the culture of the central bank, entrench a system of self-
regulation for the biggest banks, and constrain fiscal policy at
every level of government. Ultimately, what is at stake is the
nature of representative democracy itself.

413 Primary Source: Thomas Jefferson's Opinion on the National Bank, (PBS/KCET
2008), http://www.pbs.org/keetlandrewjacksonleduljeffersononbank.pdf.

414 American President: Jackson Vetoes Bank Bill-July 10, 1832, Miller Center of
Public Affairs, University of Virginia, http://millercenter.org/academic/americanpresident/
events/07 10.

415 Jacob Heilbrunn, Op-Ed., Bernanke Bashers, L.A. TIMES, Nov. 19, 2010, at A27.
416 See, e.g., COMMONS, supra note 22, at 900-01; Whalen, supra note 84, at 564-65;

KEYSERLING, supra note 22, at 111.
417 THE FEDERALIST No. 10, supra note 312, at 54-55.
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