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Abstract

This survey examines cases of the Florida Supreme Court which should be of particular inter-
est to the real estate lawyer or real estate professional.
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I. INTRODUCTION

s survey examines cases of the Florida Supreme Court which should
lar interest to the real estate lawyer or real estate professional.’
this article includes three cases from other courts in order to
g, hopefully one which is not too late, about the development
il doctrine which could have a significant effect upon real estate
e time period covered by this survey is from July, 1991 to July,

essor of Law, Nova University Shepard Broad Law Center.
hlﬂ include a discussion of family law, e.g., the distribution of property upon
or of probate and trust law issues.

d by NSUWorks, 1992



Law Reyjew, Vol. 17, Iss. 1 [1992], Art. 11
388 Royaday Xova iaw Review [Vol. 17

II. FLORIDA SUPREME COURT

A. Brokers

Bidon v. Department of Professional Regulation.” Justice McDonald
wrote the unanimous opinion.

Bidon’s broker refused to return the deposits from two failed deals, and
Bidon successfully sued the broker and won. The amended final judgment

attorney’s fees part of her Jjudgment.

The Florida Legislature created the Real Estate Recovery fund to
protect the public from the improper conduct of licensed real estate brokers
or salesmen. An individual may recover from the fund when he or she has
been unable to recover from the broker or salesman if he or she meets the
statutory conditions. The statute had been amended in 1988 to specifically
exclude attorney’s fees, but Bidon’s claim arose before the amendment.’

The court recognized that the critical question in interpreting a statute

include altorney’s fees. It is generally presumed that the legislature
understood the ordinary meaning of the terms it used when enacting a
statute, so the legislature probably did not intend to include attorney’s fees

B. Condominiyms

_Pdlma Del Mar Condominiym Ass’n #5 v. Commercial Laundries, Inc.!
Justice Overton wrote the opinion for the unanimous court.

The 1985 version of section 718.3025 of the Florida Statutes provided
that‘oontracts made with a condominium association for maintenance
Services, management services, "or Property serving the unit owners" would

2- 59 So. 24 450 (Fla, 1999,
3. Id at 452 53,

4. 586 So. 2d 315 (Fla, 199

1),
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not be valid and enforceable unless the contract included certain express
pro-.'isicms.s The third district had interpreted that section to include
contracts 10 provide coin-operated laundries. The legislature responded to
hat ruling by amending the statute. The amendment stated that the
Jegislature intended that the statute not apply to contracts "for services or
y made available for the convenience of unit owners . . . such as
coin-operated laundry . . . "6 Subsequently, the second district concluded
that the legislature had not intended that the pre-amendment statute apply
0 4 lease of laundry space at the condominium. The conflict in decisions
was certified to the supreme court.
The supreme court held that, when trying to interpret a statute, it was
iate for a court to consider subsequent legislation as evidence of the
legislature’s original intent. It found consideration of a legislative reaction
0 4 judicial decision, as occurred here, to be particularly appropriate.
Further, the supreme court held that when a court is faced with two
reasonable interpretations of statutory language, the court should choose the
one which would least restrict the right to contract. Both factors led to the
approval of the second district’s interpretation that the statute did not apply
1o the laundry lease.

5. FLA. STAT. § 718.3025(1) (1985).
Section 718.3025(1)(a)~(e) provides:
(1) No written contract between a party contracting to provide maintenance or
management services and an associate which contract provides for operation,
_maintenance, or management of a condominium association or property serving
' the unit owners of a condominium shall be valid or enforceable unless the
contract:
(a) Specifies the services, obligations, and responsibilities of the party
i contracting to provide maintenance or management services (o the unit owners.
~ (b) Specifies those costs incurred in the performance of those services,
~ obligation, or responsibilities which are to be reimbursed by the association 10
the party contracting to provide maintenance or management services.
e (¢) Provides an indication of how often each service, obligation, or responsibili-
el i to be performed, whether stated for each service, obligation, or
WWbility. or in categories thereof.
_@‘ Specifies a minimum number of personnel to be employed by the party
 contracting to provide maintenance or management services for the purpose of
providing service to the association.
(¢) Discloses any financial or ownership interest which the developer, if the
developer is in control of the association, holds with regard to the party
contracting to provide maintenance or management services.
AT. § 718.3025(1)(a)(e) (1985).
. 1986 Fla. Laws ch. 86-175; FLA. STAT. § 718.3025(4).

ublished by NSUWorks, 1992
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IS AN ESCALATION CLAUSE IN A CONDOMINIUM RECRE-

Precedent, in which this statute’s predecessor was inv.'ilid:m:d,’n to hold that
Tetroactive application of an escalation clause prohibition would violate the
contracts clause of the Florida and United States Constitutions, However, the
difficult question was whether the lessor would be entitled to recover
altorney’s fees.

__The lease provided for attorney’s fees and costs "in any proceeding
arising by reason of an alleged failure of the lessce to perform any of its
duues: - - Or by reason of ap alleged breach . . . "I Tpe supreme court

quently, the lessee
allorneys’ fees angd
Unconstitutiona],

—

z, :(oo S0. 24 463 (Fls 1993,
- Maison Grapge Codosdes .
Dist. 1. App. 199y, 74 Ass'n v. Dorten, Inc., 580 So. 24 859, 862 (Fla. 3d

9. FLA. STAT.
5 AT 718.4015 (1988 5ypp,)

P Case, 342 So. 24 815 (g, 197
So0.2datagq, .

https://nsuworks.nova.edu/nlr/vol17/iss1/11
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While this conclusion may be justified on public policy grounds,
itis difficult to accept that this was a valid interpretation of the agreement
itself. Does Florida public policy require that parties who rely upon a statute
which is later declared invalid cannot be bound by an agreement to pay their
opponent’s attorneys’ fees for that litigation, or is that merely the rule in the
absence of an express agreement to the contrary? The latter seems the more
reasonable rule, but it should not apply to this case.

Furthermore, the lease provided for attorneys’ fees and costs "in any
proceeding-" This clause, however, failed to expressly include attorneys’
fees and costs on appeal, even though the ordinary use of the term "any
proceeding” would seem to include an appellate proceeding. Florida adhered
to the rule that if attorneys’ fees and costs are not expressly provided for on
appeal, they are not included.” Consequently, the Maison Grande Condo-
minium lessee was not held liable for them.

C. Construction Liens"*

Aetna Casualty & Surety Co. v. Buck.” Justice Harding wrote the
majority opinion in which Justices McDonald, Barkett and Kogan concurred.
Justice Grimes wrote an opinion, concurring in part and dissenting in part,
in which Chief Justice Shaw and Justice Overton joined.

The Florida statute'® provided that a person who was not in privity
with the landowner could not perfect a mechanics’ lien without first serving
the owner with a notice setting forth the basis of the claim."” In this case,
a material supplier claimed a mechanics’ lien even though he had failed to
serve the notice on the joint venture which was the landowner. One man,
Vincent J. Pappalardo, was the president and sole shareholder of the
managing partner of the landowner, and also the sole shareholder of the
general contractor, Pappalardo Construction Company. Consequently, the

supplier claimed the notice requirement was inapplicable. The supreme

13. See Ohio Realty Inv. Corp. v. Southern Bank, 300 So. 2d 679, 682 (Fla. 1974).
14. In 1990, the Florida legislature adopted the term "Construction Lien" to replace the
"Mechanic’s Lien." 1990 Fla. Laws ch. 90-109, creating FLA. STAT. § 713.001. The
tis following the spirit of that legislative change by using the new term, but the author
Mmust note that it is not a term which has yet been widely accepted.
15. 594 So. 2d 280 (Fla. 1992).

- FLA. STAT. § 713.06 (1987).
l"f The notice would have to include the lienor’s name and address, describe the real
and also describe the services or materials which had been, or were to be, furnished.

‘Published by NSUWorks, 1992
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The su i
St 5:::;}1: z(;:;rt :sltcrated that mechanics’ liens are "purel
< Canda ;erm g riv‘tn.s'equemly, "they must be Strictly c:oi;s‘;r eatu:e;s;
e \;; lt Y™ was not defined by the statute, The u 2y
Binrt :.Z 0 a.lert the landowner that there was 3 SEbFPOSe <
Fobons oo congtracten mf9rmcd, the landowner could avoid Oontr'ac-
subcontractor. Thus, the l:;d“(;?;ncgra:rmﬁybsmu'd b mademngE
- . ould be protec i
ccRi(l); itlixgc g:oglse orusemces provided by thl:: sub::f)‘letf'::?:)rhavmg i
ki suppg;e[,)- rp(:lse of the Provision, the court held that "priy;
it an the' landowner) is established whe i
TPOses, a common IQentity exists between the own:’arf:ir :ZH
e

€ court also deajt wi :

PR i i with confusiop that had bee
a lien had beezn:jr:ﬁ ;he ol gy > Prior to thatnarcl::z{jd g
fhe g 51 L see;r;:go 0 a surety bond, the statute® prov?;z;bl “'glen
be taxed as costs and 3 to cover costs, 2) that attorney’s fees e
three provisjons haq bec) €0Sls were not to exceed $100. The su ‘:e;: :
;1987 amendment rajseq fh;n:}rp;ete‘? as a $100 limit on altomeysr’"f::)mst To'lf:

¢ limitation op 2d to include $500 1o cox )

' Cosls. cover costs, b

: The S“Pfemt_i court here concluded that ;J[e(::liftz:

te the limit on attorney’s fees.

18. Aetng Casualy
» 594 S0. 2d a1 28 i
: al 281 (quoting Sheffield-Briggs Steel Prods. Inc. v. Ace

21. 12580, 3
-21(1921); Fi B
So. 594 (Fla, 193 : da)'mm"ba o m Lum
i 2).’”0“ 4 r at’| Rk\'.sclh
470 So. 24 717 (Fla, 24 1}; Mechanica| Sys., Inc. v, Alfumdes ALuustibern D& Suglgly Co..lus
- -LUraper ampa, Inc.,

st. Ct. App
- Aetng Casualyy - 1985), rev. depi
23. 1987 » 594 So. 24 » fev. denied, 480 So. 24 129
1 P‘a. hw‘ d‘. 87~74_ 3t 282: 3 (FIH. 1985).

2. PLA. STAT. § 713 74 (1986).
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However, the surety could be liable only to the extent of the $500 bond
intended to cover costs.

The dissenters agreed on the attorneys’ fees issue, but could not accept
the majority’s definition of privity. Their point seems to be that the majority
opinion illustrated the old adage that hard cases make bad law. It was hard,
under these circumstances, for a judge to deny this supplier a mechanic’s
lien because he failed to give the statutory notice. However, by introducing
anew test for privity the majority was introducing unnecessary uncertainty
into mechanic’s lien law, an area which already had many too problems.
Moreover, the dissenters accuse the majority of doing it by the process of
liberal construction after they had acknowledged that the statute should be

strictly construed.

DiStefano Construction, Inc. v. Fidelity & Deposit Co.” Justice
Harding wrote the unanimous opinion.

DiStefano Construction claimed a mechanic’s lien and, as was allowed
by the statute, the landowner transferred the lien to a bond. It was issued by
Fidelity Deposit Company for $26,060 plus costs. DiStefano successfully
foreclosed upon the lien, and the trial court, relying on a provision® in the
Florida Insurance Code,” awarded attorney’s fees and costs of $52,400 and

rdered Fidelity to increase the bond to cover that amount.

The supreme court, however, held that the Insurance Code did not
govern attorney’s fees awards in mechanic’s lien litigation, even if that
litigation was against a bond-issuing insurer licensed by the state. The
applicable provision was section 713.29 of the Florida Statutes which
provided that the prevailing party would be entitled to recover a reasonable
atorney’s fee which "must be taxed as part of his costs."® As the court
had decided earlier in the year in Aetna Casualty & Surety Co. v. Buck,®
the 1987 amendment to the statute had eliminated the limitation on costs
and, consequently, had eliminated the limitation on the amount of attorney’s
fees which could be recovered. However, that did not make those costs
recoverable from the bond issuer. It could be held liable only for the face
mount of the bond. Consequently, Fidelity should not have been ordered
o increase the bond, and the amount that this foreclosure judgment had
ed the bond was simply an unsecured judgment.

25. 597 So. 2d 248 (Fla. 1992),

26. FLA. STAT. § 627.428 (1987).

27. Id. § 627.401-.429

28. Id. § 713.29.

29. 594 So. 2d 280 (Fla. 1992); see supra text accompanying notes 15-24.

Published by NSUWorks, 1992
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established that attorney’s hours could be reduced if the courts found the
hours to be "excessive or unnecessary."¥ This record contained did not
Support any claim that tria] judge had abused his discretion in finding these

D. Contracts of Sale

Rybovich Boat Works, Inc. v Atkinsy.” Justice Kogan wrote the
unanimous opinion,

However, in dicta, the court

SUggested that other remegies remain available to (he buyer, including

So. 2d at 250 citin Florida Patient’ 2
(Fla. 1985)), (citing atient’s Comp, Fund v, Rowe, 472 So. 24
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rescission which would be subject to a longer statute of limitations®
However, rescission, like specific performance, is an equitable remedy. But
since both may be barred in a shorter time by the doctrine of laches,™ it
might not be as available as this dicta might suggest.

Moritz v. Hoyt Enterprises, Inc.”® Justice Overton wrote the unani-
mous opinion.

This case concerned a contract for the purchase of a single-family
house already under construction by the seller when the contract was
entered. The buyers made a ten percent deposit of $57,877.45, but
unfortunately, they soon became dissatisfied. Claiming a breach of the
contract, they repudiated the contract and demanded the return of their
deposit. After selling the house to another purchaser for a lower price, the
seller offered to return only what remained of the buyers’ deposit after
deducting its damages due to the buyers’ breach. The buyers rejected that
offer and sued for breach of contract and misuse of escrowed funds. The
seller counterclaimed for breach of contract, claiming the entire deposit as
liquidated damages.

The trial court rejected the buyers’ claim based upon misuse of the
escrowed funds. It found that the buyers had not suffered any harm from the
sellers” use of the funds and also that the buyers, knowing of the misuse,
had failed to demand that the amount be returned to the escrow account.
The trial court also rejected seller’s claim that the deposit constituted
liquidated damages and also rejected the buyers’ claim that the seller had
committed a material breach which would excuse the buyers from perform-
ing. Therefore, the buyers’ repudiation had constituted a breach of the
contract which entitled the seller to recover damages in the amount of the
contract price of the house less its reasonable value at the time of the
‘breach, plus interest. That totaled $20,579.56. However, the buyers were
eilitled to recover the balance of their deposit from the seller which
amounted to $45,525.90. Subsequently, the trial court granted the seller’s
motion to tax costs and attorney’s fees against the buyers because it was the
prevailing party.

question on appeal was whether the seller was really the prevailing
party. In Casavan v. Land O’Lakes Realty, Inc.,* the Fifth District Court

3. It would seem to be either five years under § 95.11(2)(b) or four years under §
BUB)G), (k) or (1. 1d. §§ 95.11(2)(b), (3)G)-(1)-

34, 1d. § 95.11(6).

35, 604 So. 2d 807 (1992).

3. 542 So. 2d 371 (Pa. 5th Dist. O, App. 1989).

Published by NSUWorks, 1992
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Com;fc;l’a created a conflict among the districts
e : . . 1
Pmaﬂings:::f{ehr:e coup, o7 'sellllng. this conﬂictv dec:ded that "th
be crmidiied signilicant issues in the litigation is the party th P
€ prevalimg pa]'ty for anomey ’s fees "3 Thl-s{esta; Sdhﬁll.;ld
% ad aiso

E. CO-TeMntS

; y v Y. Justice McD. r € majority opinion in
s ] ) onald wrote th jori inion |
which Chief Justice S.haw and Justices Barkett Gri:nelst and ;( an
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wovided for by the order. This divorce decree did not mention credit for the
catal value, so the former husband would not get that it.

The problem, of course, was that the original divorce decree also failed
o deal with mortgage payments. The court, in a footnote” directed trial
judges in the future to explicitly address the question of who should have
the burden of making mortgage payments and whether a party should get
aredit for payments of principal and/or interest at the time of sale. The
court noted that the general rule for tenancies in common is that all owners
are to contribute equally to the maintenance of the property. Consequently,
lhese tenants in common had equal responsibility to make the mortgage
payments, and the former wife was entitled to credit for her payments of
principal and interest when the property was sold.

Justice Harding dissented, not because he disagreed with the law, but
because he interpreted the final divorce judgment as indicating that the wife
not get credit for the mortgage payment because the decree had provided
that the "net proceeds” from the sale should be divided equally. Moreover,
courts have recognized that the party out of possession, due to divorce,
should be relieved of the burden of mortgage payments if his financial
contributions to the party in possession enabled her to make them, as had
occurred here.

F. Development

St Johns County v. Northeast Florida Builders Ass’n, Inc.?® Justice
Grimes wrote the unanimous opinion.

The fifth district had certified, as being of great public importance, the
question of validity of an impact fee on new residential construction to be
used for new school facilities. The county ordinance provided that building
permits would be issued only upon the payment of an impact fee. The fees
Were to be spent by the school board for school needs caused by new
development. However, the ordinance would not go into effect in any
municipality until the municipality agreed with the county to collect the
fees. A private builder and an association of builders filed suit to invalidate
the ordinance.

The Florida Supreme Court stated that "[tJhe use of impact fees has
become an accepted method of paying for public improvements that must

41 Id, at 668 n.*.
4% 583 S0. 24 635 (Fla. 1991); Joseph Livio Parisi, Comment, St. Johns County .
Northeast Fiorida Builders Ass’n and Florida School Impact Fees: An Exercise in

e5, 16 NOVA L. REV. 569 (1991).
Published by NSUWorks, 1992
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test, the local government :
allemptm to 1 .
develo Cios 5 & 1o collect an impact
g ne?fzi athsuh;dnfl.‘si.on must demonstrate: 1) rationpaal nef;f fl;om thc
population ge e h——— by the fees and the . elwe?n
gefierated by the subdivision; and 2) a rational nexus tuaghra:’wlh hm
€en the

subject to the ordinance "#
In a footnote, fhe ,
> the court acknowledged the possibility that the county
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the impact fees. Thus, those subject to the impact fees would be unfairly
subjected to a double burden.

The court rejected the claim that the use of impact fees to finance

ic educational facilities would violate the Florida Constitution’s
requirement of "free public schools."*  Obviously, that provision did not
prohibit the government from raising money to pay for schools. What it

ibited was charging tuition. That was not being done because attendance
at public school was not conditioned upon any payment.

However, the ordinance contained a provision, section 7(B), which
allowed the school board to decrease the fee, or even eliminate it, for a
location if evidence was submitted that no children living there would attend
public schools. If resident children later did attend public school, the impact
fee would become due. That narrowed the burden of paying to those who
might use the public schools. That did make it into a user fee which violated
the "free public schools" provision.

But the ordinance contained a severance clause, a provision expressing
the legislative preference that, if the statute violated the constitution, the
court, if possible, should invalidate only offensive clause or clauses rather
than of the entire statute. While a court would not be bound by such a
clause, it would be considered "highly persuasive” and should be followed
if severance would "not impair the operation and effectiveness of the
ordinance."”’ The stated intent was "implementation of the . . . Compre-
hensive Plan."® The stated purpose was "to assure that new development
bears a proportional share of the cost of capital expenditures necessary to
provide public educational sites and facilities . . . ."*® The supreme court
concluded that these could be accomplished even without section 7(B) and
so invalidated only that section.

The court rejected the argument that the ordinance violated the Florida
Constitution’s requirement that the free system of public education be
“niform."®  The court pointed out the provision did not require that
physical plant or curriculum be uniform from county to county. Nor did it
fequire that counties have the same sources or methods of financing. What
the provision required was only that every student have "an equal chance to

46. FLA. CONST. art. IX, § 1.
4. 8t Johns County, 583 So. 2d at 640.
48. 1d. (quoting ST. JOHNS COUNTY, FLA., ORDINANCE 87-60 § 3(A) (Oct. 20, 1987)).
- 9. Id (quoting ST. JotNs COUNTY, FLA., ORDINANCE 87-60 § 3(B) (Oct. 20, 1987)).
- 50. P, ConsT. art. IX, § 1.
Published by NSUWorks, 1992
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This time the district court also had to consider a new supreme court
decision, Standard Guaranty Insurance Co. v. Quanstrom which held
that when the legislature has set forth specific criteria for determining a
reasonable attorney’s fee, a multiplier cannot be used if the statute does not
provide for it. The statute here provided® only that:

In assessing attorney’s fees in eminent domain proceedings, the court
shall consider:

(1) Benefits resulting to the client from the services rendered. However,
under no circumstances shall the attorney’s fees be based solely on a
percentage of the award.

(2) The novelty, difficulty, and importance of the questions involved.
(3) The skill employed by the attorney in conducting the case.

(4) The amount of money involved.

(5) The responsibility incurred and fulfilled by the attorney.

(6) The attorney’s time and labor reasonably required adequately to
represent the client.

The enumerated criteria did not include a contingency fee multiplier,
so the district court concluded it should not have been used. However, it
certified the following question:

IN DETERMINING THE REASONABLENESS OF AN ATTOR-
NEY’S FEE AWARD MADE PURSUANT TO THE PROVISIONS OF
SECTION 73.092, FLORIDA STATUTES, IS THE ROWE CONTIN-
GENCY RISK MULTIPLIER APPLICABLE IN AN INVERSE CON-
DEMNATION ACTION, BASED UPON A RECORD IN WHICH IT
IS CLEARLY APPARENT THAT IT WAS INITIALLY HIGHLY
UNCERTAIN WHETHER THE CLAIMANTS WOULD PREVAIL ON
THE THRESHOLD ISSUE OF A TAKING?®

The supreme court held that the answer was no; the Rowe multiplier
should not have been used. "[Wlhere, as here, the legislature specifically
sis forth the criteria it deems will result in a reasonable award and will
further the purpose of the fee-authorizing statute, only the enumerated

%. 555 So. 2d 828 (Fla. 1990).
37. It should be noted that the statute has been significantly amended. See 1990 Fla.
ch. 90-136; see also 1990 Fla. Laws ch. 90-303 § 3.
58. Schick, 599 So. 2d at 643 n.5.
5. 1d. at 641 (citing Florida Patient’s Comp. Fund v. Rowe, 472 So. 2d 1145 (Fla.
1985), modified by Standard Guar. Ins. Co. v. Quanstrom, 555 So. 2d 828 (Fla. 1990)).

Published by NSUWorks, 1992
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factors may be considered."® This author cannot help noticing that there
is nothing in the wording of the statute or mentioned by the coury 10 suggest
that the legislature ever intended that the list of factors to be exclusive,
Perhaps the court was relying upon the ancient principal embodied in the
maxim "expressio unius est exclusio alterjus,"®!

The court noted that the trial court had relied Upon a number of the
statutory factors in reaching its conclusions, but it was unclear how those

consider rare and extraordinary cases with truly special circumstances, "
Justice Kogan dissented. He noted that, in general, a contingency fee

eslates cases.® However, "[ijnverse condemnation actions clearly do not
belong in this category because entitlement to a fee is not assured until the
Property owner prevails on the threshold issue of 3 taking, "% Furthermore,
inverse condemnation cases are not the ordinary type of condemnation cases
for which the language in the statute was drafted. Quanstrom contemplated

60. Id. at 644,

61. "Expression of one thing is the exclusion of another.” BLACK’S LAW DICTIONARY
692 (4th ed. 1968),

63. Compare ;
1991) and In re Estate of Lester Platt, 586. S0, 24 308 (Fla. 1991). Justice Overton wrote
the opinions which Provided that a reasonable compensation for attorneys and personal
representatives could not be computed solely on the basis of 4 percentage of the amount of
the probate estate; the Lodestar approach is Appropriate to determine the amount of the fee;
and the use of a fee multiplier is improper where there is no risk of nonpayment of the fee.
dissented

64. Schick, 599 S5, 2d at 644, (Kogan, J., dissenting),

https://nsuworks.nova.edu/nlr/vol17/iss1/11
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offset the risk of receiving nothing if the case is lost. Since few landowners
will be able to afford paying a big_ retainer, most will have to use the
contingent fee arrangement. B}Jt paying a contingent fee would leave the

ty owner with less than just compensation for the property taken. So
the point of the multiplier is to provide an alternative to contingent fees.
However, that is a serious concern with which the court should dea] directly.

H. Forfeiture—RICO

Department of Law Enforcement v. Real Property.® Justice Barkett
wrote the unanimous opinion. The name of this case unintentionally reflects
the current serious conflict. The issue was whether the possible discourage-
ment of criminal conduct was of such great importance that it outweighed
society’s need for individual security in the ownership of private property.

After arresting Charles DeCarlo on drug trafficking charges, the state
began forfeiture proceedings against a number of properties and filed a
notice of lis pendens against them. The circuit court issued warrants to seize
lhese based solely upon the affidavit of a Florida Department of Law
Enforcement agent. Judge Tench of the Eighth Judicial Circuit dismissed the
forfeiture action because he concluded that the forfeiture statute, as amended
in 1989,% facially violated the guarantees of the due process clauses of the
stte and federal constitutions. Specifically the circuit court found that:

~ 1)As a penal sanction, the Act fails to provide substantive due process
required of penal statutes;
- 2)if not purely penal, the Act is quasi-criminal and fails to provide the
~ requisite procedural guidelines; and
3) the act is void for vagueness, requiring parties lo guess the proper
- procedures and protections, and insufficiently requires notice as to what
specific property is subject to forfeiture.”

The panel of the First District Court of Appeal split and, consequently,

fiiled to decide the case on the merits. However, it certified the issue to the
Florida Supreme Court.

_ Hi€Supreme court expressed concern over "the multitude of procedural
ncies in the Act."® It framed the issue as whether "the Act can

a5 _'_':_!!_.be construed to comport with the minimal due process require-

So. 2d 957 (Fla. 1991).
A. STAT. §§ 932.701-.704 (1989) (the Florida Contraband Forfeiture Act).
of Law Enforcement, 588 So. 2d at 959,
at 968,
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ments."® The court recognized the difficulty in applying apparently
contradictory rules of statutory interpretation. Forfeitures are not favored iy
law or in equity, so forfeiture Statutes should be strictly construed, But 4

The Act enabled the state to "seize" real or personal property, byt the
Act had not provided many details about pre-trial or tria] procedure ang
even the word "seize" was not clearly defined. "The Act can be read 1
mean that seizure Immediately ousts Property owners or lienholders of any
right or interest they have in the subject property."™ The court rejected the

Property rights are sufficient to merit due process protection,"™ Moreover,
“[pJroperty rights are among the basic substantive rights expressly protected
by the Florida Constitution "7 Not only are property rights entitled to the

alternative where such basic rights are at stake."™ The court then provided
the details of what would be required from the preliminary "seizure" 10 the

ested parties, including all persons whom the agency knows or with
Teasonable investigation should know have a legal interest in the property,
notice and an Opportunity for an adversaria hearing must occur before the
seizure of real property; the adversaria] probable cause hearing must be
€xpeditiously completed; the Jeast restrictive means available must be used
10 restrain the Property through the preliminary stage: the forfeiture petition
must be verified and Supported by affidavit; the ultimate issue of forfeiture
must be decided by a jury trial, unless waived; and the burden of proof on
the state is no less than clear and convincing evidence.,

69. Id. at 962

70. 1d. a1 961 (citing FLa. TaT. § 932.703(1) (1989)),
71. Id. at 964,

72. Departmens of Law Enforcement, 588 So. 2d at 964 (citing FLA. CoNsT. art. I., §
73. Id

https://nsuworks.nova.edu/nlr/vol17/iss1/11
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The court, thereby, exercised its power to control judicial procedure to
uphold the constitutionality of the statute. The substantive due process
challenge was not really addressed, apparently because the court believed
that the procedure would protect property owners from being victims of
fundamental unfaimess. The court concluded: "We hold that the Act is
facially constitutional provided that it is applied consistent [sic] with the
minimal due process requirements of the Florida Constitution as set forth in
this opinion."”* However, because the claimants in this case had not been
given notice or an opportunity to be heard before their real property was
seized, the trial court was correct in dismissing the forfeiture action.

It should be noted that Justice Barkett also wrote the unanimous
opinion in In re Forfeiture of 1969 Piper Navajo, Model PA-3] -310, S/N-
31:395, U.S. Registration N-1717G,” which does address a substantive due
process challenge. While this case did not concern real estate, it is of
iterest because of its implications. The Broward County sheriff seized an
aireraft under section 330.40 of the Florida Statutes because it had fuel tanks
which did not conform to the FAA regulations. The purpose of the
regulations was the enhancement of flight safety in air commerce. Because
lhe Florida Constitution provides protection for the ownership of private
property™ and for individual privacy from government intrusion,” gov-
emment intrusion on property ownership must be narrowly tailored to the
least restrictive means which would accomplish the goal. No court imposed
procedural safeguards could save this statute. In the court’s judgment,
forfeiture of the aircraft for this violation was not sufficiently narrowly
ilored to the objective of flight safety to satisfy the requirements of
substantive due process.

Also, in In re Forfeiture of 1985 Ford Ranger Pickup Truck,™ the
oourt decided that the "innocent owner" exception could be interpreted so
# 1o withstand constitutional challenge. At issue in this case was the
forfeiture of a truck owned jointly by a father and son. The statute provided:

"Property titled or registered jointly between husband and wife by use

of the conjunctives ‘and,’ ‘and/or,” or ‘or’ shall not be forfeited if the
coowner establishes that he neither knew, nor should have known after

—

., Id at 959,

15. 592 So. 2d 233 (Fla. 1992).
76. FLA CONST. art. I, §§ 2, 9.
7. FLA. CONST. art, |, § 23,

8. 598 So. 2d 1070 (Fla. 1992).
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a reasonable inquiry, that such property was employed or was likely to
be employed in criminal activity, "™

addition to the one Sentence quoted above, that "[nJo property shaj] be
forfeited . . . if the owner of such Property establishes that he neither knew,
nor should have known after a reasonable Inquiry, that such Property was
being employed or was likely to be employed in criminal activity,"® Tpe
Supreme court approved the district court’s decision that the sub-section

L. Landiord ang Tenant

Goodman v. Brasserig .4 Capannina, Inc.® jystice McDonald wrote
the unanimous opinion.

The tenant Operated a restaurant on the leased premises. When the
tenant allegedly failed to pay the rent, the landlord claimed a lien on the

find the argument convincing, but the district court of appeal did, holding
that the statute, on ijts face, violated the requirements of due process

79. Id. (citing FLA. STAT. § 932.703(2) (1989) (amended by Fla. Laws ch. 92-54, § 3
(July 1, 1992)).

80. Id. (citing FLA. STAT. § 932.703(2) (1989)).

81. 602 So. 2d 1245 (F1a, 1992),

82. See FLA. STaT. § 83.08 (1989) (used by landlord as authority for lien).

83. Goodman, 607 So. 2d at 1246,

https://nsuworks.nova.edu/nlr/vol17/iss1/11
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provided by the United States Constitution.* The supreme court disagreed.
The appropriate due process requirements® had been summarized by
the Florida Supreme Court in 1977 in Phillips v. Guin & Hunt, Inc® gs;

(1) the writ shall not issue without judicial authorization;

(2) the writ may issue only upon the allegation of specific facts;

(3) the party seeking to invoke a writ is required to post a bond to
guarantee the tenant’s interests;

(4) the tenant has the opportunity to obtain an immediate hearing to
dissolve a writ; and

(5) there is the opportunity for a prompt hearing on the merits, though
not necessarily a predeprivation hearing.”

These requirements accommodated the conflicting needs and rights of
the landlord and the tenant. The legislature had responded to Phillips by
imending the statute to conform™ and the landlord had complied with the
statute. Here, the supreme court rejected any suggestion that Phillips needed
o be modified.”

The tenant was unable to convince the supreme court that the due
process clause required that the judicial officer weigh the varying interests
of the parties before issuing the writ. The court did state that the judge has
the "discretion” to make the required determinations even though section
83.12 seems to provide mandatory language.® However, once the judge
has concluded that the landlord has satisfied the statutory requirements, the
siaute does not seem to give the judge any discretion about whether to issue
the writ,

The 1980 amendment had included the addition of section 83.135
which provided that "the [tenant] may move for the dissolution of the
disress writ at any time. The court shall hear the motion not later than the

8. 1d
85. As explained by the United States Supreme Court in Mitchell v. W.T. Grant Co,
("II%S- 600 (1974) and North Georgia Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601

8. 344 So. 2d 568, 571 (Fla. 1977).
87. 14,
88. 1980 Laws of Fla. ch. 80-282.
89. The court distinguished Sniadach v. Family Fin. Corp., 395 U.S. 337 (1969), which
l’:‘l;ﬂuf;d lsbuﬁng before an employee’s wages could be gamished. Goodman, 602 So. 2d
ns.

5-1:0 (1989), 83.12 provides that "[a] distress writ shall be issued . . . .* FLA. STAT. §

Published by NSUWorks, 1992
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day on which the sheriff is authorized . . - lo levy on the property ., w
The supreme court recognized that the statute might still be applied in 4y
unconstitutional way when the writ "completely Prevents a tenant frop
conducting its business . . . ."? However, there had been "ample opportup;.
ty for immediate hearings"® and there had been judicial superyisio
“throughout the distress writ process,"™ so this trial court had not violateq
the requirements of due process.

The Florida Bar; Re: Approval of Forms Pursuant to Rule 10-1.1(b)
of the Rules Regulating the Floridg Bar.” By this unanimous per curiam
opinion, the supreme court approved for publication a number of forms,
mostly landlord and tenant forms, for the use on non-lawyers. The landlord-
tenant forms included: Notice From Landlord To Tenant-Termination For
Failure to Pay Rent; Notice From Landlord To Tenant-Termination For
Noncompliance Other Than Failure to Pay Rent; Notice From Tenant To
Landlord-Termination For Failure of Landlord to Maintain Premises As

Complaint For Landlord to Evict Tenants For Failure To Comply With
Lease (Other Than Failure to Pay Rent); Summons-Eviction Claim;
Summons—Damages Claim; Final Judgment-Damages; Final Judgment

of Mortgage; Satisfaction of Judgmenl«Counly Court; Satisfaction of
Judgment-Circuit; and Document For Sale of Goods.* In addition, the
court authorized the publication of instructions for filling out the forms
Prepared by The Florida Bar.

The court, however, expressly refused to state any opinion on the

O1. Id. § 83.135 (1981),

92. Goodman, 607 s, 2d 1248,

93. Id. at 1249,

94. Id

95. 591 So. 2d 594 (1a, 1991),

96. 1d. (These forms are included in the appendix to the case).

22
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system. On being told that the supreme court had approved forms for
ublication but refused to say if they were correct, a member of the public
would probably respond first with laughter, and then with the common
complaints and expletives about the legal profession. It would seem that the
supreme court’s saying that these are correct forms ought to make these
forms "correct” and if the court is not comfortable in doing that, it should
not authorize these forms be published.

Furthermore, the court noted that use of the forms might vary from
circuit to circuit due to local procedure, and so authorized the chief judge
in each circuit to prepare supplemental directions which should be filed with
the circuit court clerk. So much for simplifying things for the general

blic!

< In a subsequent opinion, The Florida Bar Re: Advisory Opinion-
Nonlawyer Preparation of Residential Leases Up to One Year in Dura-
tion,” the court also approved the publication of forms for leases, not
exceeding one year, of: 1) a single family home or duplex; 2) a residential
apartment, mobile home or unit in multiple unit housing, including a mobile
home; or 3) a residential condominium or cooperative. The court authorized
a non-lawyer to elicit factual information to help another to complete the
form under Rule 10-1.1(b), so long as no legal advice about the meaning of
the terms or drafting of addenda is involved.

l. Mortgages

Florida National Bank v. Bankatlantic.® Justice Overton wrote the
majority opinion in which Justices McDonald, Barkett and Kogan concurred.
lustice Grimes wrote a dissent with which Chief Justice Shaw concurred.

For the first time, the Florida Supreme Court was faced with the
question of whether a lender could collect a prepayment penalty after having
exercised its right to accelerate a mortgage obligation which had fallen into
default. The case involved the mortgage on an apartment complex. The
owner had decided the complex would be most valuable if converted from
rentals to condominiums. Rather than do it himself, he decided to find a
buyer who would undertake the conversion. To make the property more
saleable, he did not renew leases which expired and he stopped leasing units
10 new tenants.

In planning for the sale, he repeatedly asked the lender to waive the
Prépayment penalty if the property was sold, but the lender always refused.

i

97. 602 So. 2d 914 (Fla. 1992).
%. 589 So. 2 255 (Fla. 1991).

Published by NSUWorks, 1992
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He found a buyer, contracted to sell the complex and stopped making (e
morigage payments. The lender sent him routine default letters and thep
began a foreclosure action. In order to allow the sale to be oonsummaled,
the mortgagor agreed 1o escrow the prepayment penalty so the lender would
agree Lo execute a mortgage satisfaction. This action was over the prepay-
ment penalty,

his own intentional default."® The supreme court agreed. It pointed oyt
that *[floreclosure actions are litigated in a court of equity, and chancellors
of those courts traditionally have been granted the discretion and authority
to do justice between the parties, particularly in circumstances where one
party is attempting o profit from his own intentional misconduct, "™ Tpe

saleable. Consequently, this default was intentional.

The certified qQuestion and the facts of this case involve only 2
morigage on commercial property.”” However, there js nothing in the
reasoning which would seem lo prevent this precedent from being applied
10 a mortgage on residentia] property. It should, however, be noted, that the

https://nsuworks.nova.edu/nlr/vol17/iss1/11
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court created only a limited exception to the general rule "under the special
drcumstances of this [case]."'” The case seemed to indicate only that a
lender could collect a prepayment penalty if the facts indicate that the
porrower tried to reap the benefits of prepaying by forcing the lender into
foreclosing.

Justice Grimes dissented. He agreed with the majority’s statement of
the general rule and the exception. However, he concluded that "if evidence
such as this is sufficient to prove an intentional default, the exception will
swallow the rule."'” He simply found evidence that the default was
intentional to be insufficient by applying the following logic. The complex
was purchased as a tax shelter, not to generate revenue and the revenue had
never been sufficient to cover the mortgage and operating expenses. The
borrower had subsequently sustained a significant reversal of fortune. He
missed mortgage payments because he was broke, rather than as a subter-
fuge to avoid the prepayment penalty. Selling the complex had become the
only altemnative to losing it to creditors. Furthermore, "[t]he bank officials’
testimony that in retrospect that they believed that Gordon intentionally
defaulted in order to avoid the prepayment penalty was irrelevant, if not
inadmissible.""*

What both the majority and dissent failed to discuss was the nature of
the prepayment penalty clause.'” The common law rule was that a
borrower had no right to prepay a mortgage debt, unless the parties had
specifically agreed to permit it, because the mortgagee was entitled to
teceive the benefit of the loan agreement, i.e., the payment of principal and
interest as agreed. Therefore, the practice evolved of allowing the borrower
o purchase the privilege of prepaying for a certain price. This gave the
borower the option of performing by paying over the full term of the
morigage or prepaying with the agreed "penalty.” With this in mind, the
analysis of the case should have focused, not upon whether the borrower’s
conduct was wrongful, but rather upon whether the lender was entitled to
e prepayment penalty as part of the bargained-for benefit of this contract.
Clearly, both parties anticipated that the lender would be entitled to recover
lhe penalty if the property was sold unless the lender agreed to allow the
Ouyer fo assume the obligation. Since that did not occur, this lender was

enlitled to the penalty.

AL

102. 1d. at 259,

103 1d. at 260 (Grimes, J., dissenting).

104, Bankatlanic, 589 So. 2d at 260.

¢ generally GEORGE E. OSBORNE ET. AL., REAL ESTATE FINANCE LAW §§ 6.1

105, See
83(1979).
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K. Professional Responsibility

The Florida Bar v. Belleville.' This was an unanimous per cyrjgy
opinion.

An attorney was retained by the buyer after the terms of an apartmept
building purchase had already been agreed upon. The attomey drew up e
closing documents which provided that the seller would receive only g
unsecured promissory note which would become unenforceable upon sefler's
death. Interest was to be deferred for four months without any provision for
interest to accumulate. The seller would pay the closing costs, which the
seller and his attorney interpreted to include the attorney’s fee. Funhennore,
the closing documents included the conveyance of not only the seller’s

apartment building, as the parties had agreed, but also the seller’s residence
which was across the street.

his client’s instructions. Consequently, the referee recommended no
discipline be imposed because of the Jack of an attorney-client relationship
between the attorney and the seller."” That logic was rejected by the
supreme court.'%

The essential facts were not in dispute, so the question was entirely one
of law. The supreme court concluded that the facts were so one-sided that
Belleville should have suspected that unconscionability was involved. Under

the material terms of the documents "so that the opposing party understands
their actual effect.”” Those duties arose even though an agreement by
One party to pay the other’s attorney’s fees does not necessarily create a

106. 591 So. 24 170 (Fla, 1991),
107. Id. at 171,

108. 1d. at 172,

109. 71d,

26
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It is interesting to note what the court did not do. It did not g0 so far
as to require that attorneys who prepare closing documents attend the
dosing in order to explain the documents.""® Nor did it require that
atiorneys refrain from participating in transactions which they perceive to be
unconscionable. Perhaps the court should.

The Florida Bar v. Crabtree.'"" This was an unanimous per curiam
opinion.

A client hired an attorney to secretly "repatriate $1.5 million from
Europe." There was no allegation that the purpose was illegal," but to do
it, the lawyer devised numerous complex transaction which involved another
client and which also gave the lawyer a personal interest in the assets. He
failed to reveal these facts to either client. In addition, he created phony
letters to disguise the transactions. Although none of the parties involved
filed any complaint, the referee concluded that the lawyer had violated:
Disciplinary Rule 1-102(A)(4) of the Code of Professional Responsibility by
engaging in conduct involving dishonesty, fraud, deceit and misrepresenta-
tion; Disciplinary Rule 5-104(A) by entering into a business transaction with
aclient without making full disclosure to the client or obtaining the client’s
consent; and Disciplinary Rule 5-105(B) by simultaneously representing two
clients who could have adverse interests without their knowledge or
consent.""?

The supreme court concluded that the referee’s findings of fact were
supported by the record. Noting that the lawyer had already received a
private reprimand for similar conduct, the court concluded that the referee’s
recommendations of disbarment were also supported by the record and,
consequently, the court ordered the lawyer disbarred."

This case was decided under the Code of Professional Responsibility
Which was replaced on January 1, 1987 by the Rules Regulating The Florida
Bar." However, there should be no doubt, although there is no dicta to
that effect, that similar results would also be reached under the new rules.
Rule 4-4.1 prohibits a lawyer from making a false statement of material fact
10 & third person. Rule 4-1.8 provides that a lawyer may not enter into a

110. Id. at 172 n22.

111, 595 So. 2d 935 (Fla. 1992).
112. 1d. at 936.

113. 1,

114. 1d.

i gul')ls- The Florida Bar; Re: Rules Regulating The Florida Bar, 494 So. 2d 977, 978 (Fla.
Published by NSUWorks, 1992
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client "consents in writj
ng thereto.""” Rule 4.1.7 ibi
re - . s . A 4. rohlb
Copresentmg" clients with oonfhcting interests ul:uess Its a law¥er from
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on "shall include explanation of the impncatiofso{:? gﬁs that the
€ Commop
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116. Ruies REGULATIN
G

P T 13033, THE FLORIDA BAR Rule 4-1.8(a)(1) (1991).
118. 14 Rule 4-1.7(a)(2).

g;. 1d. Rule 4-1.7(c),

- RULES REGULATING FLORID,
THE
Preamble: A Lawyer’s ibilities), A BAR, ch. 4 (Rules of Professional Conduct,
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L. Purchase Options

Taylor v. Fusco Management Co.™ Justice Harding wrote the
ynanimous opinion.

The ninety-nine year lease provided that the lessee would have the
option to purchase the property:

an appraisal made by three competent MIA Appraisers, one of
whom shall be appointed by Lessors, one appointed by I essee, each of
whom shall mutually select a third such appraiser, but in no event shall
the sum be less than $720,000.00 net to Lessors, their heirs or assigns,
and Purchasers to assume all unpaid mortgage obligations against said

property.'

Litigation over exercising the option had begun in state court but was
removed to federal court by the defendant, a successor lessee. The United
States Court of Appeals for the Eleventh Circuit determined that the case
was controlled by Florida law, but that there was no Florida precedent to
follow. Consequently, it certified the following question to the Florida
Supreme Court:

WHETHER THE FAIR MARKET VALUE OF LEASED PROPERTY
AT THE TIME A LESSEE EXERCISES AN OPTION TO PUR-
CHASE THE PROPERTY IS THE VALUE OF THE FEE SIMPLE
ESTATE UNENCUMBERED BY THE LEASE OR THE VALUE OF
THE FEE ESTATE ENCUMBERED BY THE LEASE.'?

The court pointed out that it had decided a similar case, Lassiter v.
Kaufman,™ just last year. Justice Harding also wrote that opinion which
had involved interpreting a lessee’s option to purchase the "fee title." But,
this Sawe, Taylor, did not involve similar contractual language to inter-

pret,

121. 593 So. 2d 1045 (Fla. 1992).
122. 14, at 1046.
123, 1d. at 1046; see also Taylor v. Fusco Management Co., No. 90-3288, slip op. at
4(L1th Cir. Feb. 22, 1991) (providing the certified question).
124. 581 S0.2d 147 (Fla. 1991); see also Ronald B. Brown, Real Property: 1991 Survey
o Florida Law, 16 Nova L. Rev. 399, 405-07 (1991).
125. The Lassiter court answered the following certified question in the affirmative:
IN THE DETERMINATION OF FAIR MARKET VALUE OF LEASED
PROPERTY AT THE TIME OF THE EXERCISE OF A LESSEE'S OPTION
T0 PURCHASE, MAY THE TRIAL COURT CONSIDER THE PRESENT
VALUE OF THE FEE UNENCUMBERED BY THE LEASE?

Published by NSUWorks, 1992
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In Lassiter, Justice Grimes, in a concurring opinion, had unsuceessfyljy
proposed the adoption of a general rule to eliminate the confusion produceg

M. Quiet Title Actions and Defenses

Mclntosh v. Hough'® Jystice Grimes wrote the majority opinion jp
Wwhich Chief Justice Shaw and Justices Barkett, Kogan and Harding joined.
Justice McDonald Wrole a dissent in which Justice Overton concurred,

Hough was a judgment debtor. To escape having to pay the judgment,
he conveyed al| of his property to his wife. When the judgment creditor
sued to set aside the fraudulent conveyance, Hough made arrangements to
obtain the money he needed to Pay of the judgment. But rather than

brought this quiet tite action against MclIntosh, 1%
The supreme court, agreeing with the district court,” held that the
€Xpiration of the Jis pendens made jt “ineffective for any purpose."”

581 So. 2d at 147,
126. Id. at 149
127. Taylor, 593 S0, 24 4t 1047,
128. 601 So. 24 1170 (Fla. 1992).
129, 14
130. 1d. at 1171,
131, 1d. at 1171 2.
132, 14 i
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‘ the district court’s conclusion that McIntosh could not raise the
defense of unclean hands. The district court had certified the question as
being:

WHEN A PURCHASER FOR VALUE AFTER LIS PENDENS BUT
WITHOUT ACTUAL NOTICE PURCHASES PROPERTY FROM
THE FRAUDULENT GRANTEE AND THEN IS DENIED THE
OPPORTUNITY TO INTERVENE IN THE PENDING ACTION,
MAY HE RAISE EQUITABLE ESTOPPEL BY VIRTUE OF THE

UNCLEAN HANDS DOCTRINE IN A SUBSEQUENT ACTION
BROUGHT BY THE FRAUDULENT GRANTOR?'#

An action to quiet title is equitable in nature and a party seeking that
relief must have clean hands. But the supreme court pointed out that this
requirement did not make equitable relief unavailable to every party whose
behavior has been disreputable in any way. Rather, it made equitable relief
unavailable to a party whose conduct has been the cause of the harm. It did
not matter that this harm was not intended. Here, Mclntosh was not the
intended victim of Hough’s fraudulent conveyance, but was an incidental
victim because "it was this fraud which ultimately convinced [McIntosh] to
purchase the property . . . ."* Consequently, having unclean hands
would be a valid defense to Hough’s quiet title suit. The supreme court
apparently recognized the distinction between the estoppel and clean hands
and, consequently, did not apply estoppel to this case, despite the formula-
tion of the certified question and the estoppel cases offered as authority by
Hough.™® However, it seems clear from the court’s discussion of those
precedents, that this court would also allow an incidental victim of fraud to
raise equitable estoppel in an appropriate case.

Whether Mclntosh will prevail upon remand is less than clear. The
decision merely allows him to raise the unclean hands defense. Even if
Hough cannot quiet his title, where does that leave McIntosh? He did not
have clean hands either because he acquired an interest while the lis pendens
was in effect, unless he performed a good faith title search and which failed
due to no fault of his, such as misrecording or misindexing by the clerk. He
100 would be unable to quiet title to this land. That would produce a
serious, and perhaps insoluble, title problem.

133, Meclntosh, 601 So. 2d at 1170.

134, Id. at 1173,

135, See Miller v. Berry, 82 So. 764 (Fla. 1919); Watkins v. Watkins, 166 So. 577 (Fla.
lmiiublished by NSUWorks, 1992 31
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The dissent also focused upon the half interest that was conveyeq 1,
Mclntosh while the lis pendens was in effect.’™ Tpe s, i

discovered, the surveyor raised the IWo-year statute of limitations applicable
to "professional” malpractice® 35 ap affirmative defense, The problem,
however, was that term "professional” was not defined by the statute,

The court had earlier stated that for the Purposes of this statute ap
Occupation would be considered a profession "if, under the laws and
administration of this state a Person can be licensed to Practice [the|
Occupation upon completion of a four-year college degree in that field . A
gt Garden, the court specified that this would be an absolute
requirement. !4 "[A] vocation is not 3 profession if there is any alternative
method of admission that Omits a required four-year undergraduate degree
Or a graduate degree "'*! Since the Florida statute' did allow alternatives,
the court concluded surveying was not a profession to which the malpractice
statute of limitations could be applied,

136. Mclntosh, 601 $o. 24 41 1173

137. 602 S0.2d 1273 (R, 1992),

138. FLA. STAT. § 95.11(4) (1989),

139. Pierce v. AALL Ins, ¢, 53, $o.2d 84, 87 (Fia. 1988),
140. 602 So0.2d at 1275,

141, 1d, at 1276,

142. FLa. StaT, § 472013 (1991).

https://nsuworks.nova.edu/nlr/vi
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by failing to define the term professional, had simply left too big a gap for

I11. CoNCLUSION

This small sampling of cases is not particularly revealing about the
supreme court. It is somewhat surprising that almost two thirds of the
decisions were unanimous. Justices Harding, McDonald and Overton each
wrote three opinions. Justice Grimes wrote two. Justices Barkett and Kogan
each contributed one. Chief Justice Shaw did not write an opinion or
dissent, but that may reflect the degree to which administrative tasks have
infringed upon his time.

More real property cases were decided by the court this year than in the
recent past. Most cases involved interpretation of language, or the lack of
language, in a statute or document. The court dealt with these problems in
conventional and common-sense ways, but it would be helpful if the court
would identify the methods of statutory interpretation being used by their
traditional labels or Latin terms. It was also surprising how frequently
attorney’s fees was an issue, in almost one third of the cases. There was
nothing in these cases which should take the real estate professional by
surprise. In contrast, the following cases involving the D’Oench doctrine
may be a very unpleasant surprise to many. Their existence should remind
the real estate community that knowledge of only real estate law is no
longer enough to protect our clients or ourselves.

IV. PosT SCRIPT: A WORD OF WARNING
ABOUT THE D’OENCH DOCTRINE'®

Three cases, not decided by the Florida Supreme Court, should also be
of particular interest (or horror) to Florida real estate lawyers because they
provide an introduction to the D’Oench doctrine. The doctrine originated in
1942 in D’Oench, Duhme & Co. v. FDIC.* In D’'Oench, the Federal

143. The doctrine is also referred to as the D'Oench, Duhme doctrine, referring to the
first two words of the seminal case rather than just the first word. This author will use the
shorter identifying term.

144, 315 US. 447 (1942); see also Jane D. Goldstein, Langley v. FDIC: FDIC

“A License to Commit Fraud, 1989 ANN. REV. BANKING L. 559 (1989); Marsha

(e 2 ZA Section 1823 rotect the Insurer
Published lbay.NwSrUgvor re: ;D 'Oench, Duhme and Section Overp

33



Nova Law Review, Vol. 17, Iss. 1 [1992], Art. 11

420 Nova Law Review [Vol. 17

Deposit Insurance Corporation received a demand note as part of the

The United States Supreme Court held that the maker could not asgert
that defense against the FDIC." The court discovered a federa] policy
which existed to protect the FDIC against misrepresentations about the
assets and liabilities of the banks which it insured or to which it made
loans.™” Therefore, as a matter of federal common law, the maker of the

value of the note to the detriment of the FDIC, 8

The policy of D’Oench Wwas the basis of Title 12 of the United States
Code, section 1823(e), a part of Federal Deposit Insurance Act of 1950,
Section 1823(e) provided:

No agreement which tends to diminish or defeat the interest of the
Corporation [i.c., the FDIC] in any asset acquired by it under this
section or section 1821 of this title, either as security for a loan or as
receiver of any insured depository institution, shall be valid against the
Corporation unless such agreement—
(1) is in writing,
(2) was executed by the depository institution and any person
claiming an adverse interest thereunder, including the obligor,
contemporaneously with the acquisition of the asset by the
depository institution,
(3) was approved by the board of directors of the depository
institution or jts loan committee, which approval shall be reflected
in the minutes of said board or committee, and

When Banks Fail, 62 5. Cap | REV. 253 (1988); Stephen W. Lake, Banking Law, The
D’Oench Doctrine and 12 US.C, § 1823(e): Overextended, But Not Unconstitutional, 43
OKLA. L. Rev. 315 (199),

145. D’Oench, 315 U, a1 454,

146. Id. at 450, 461

147. 1d, at 457,

148. 14 at 459

25, Fedenal Deposit Insurance Act, cp, 97, § 2[13)(c), 64 Stat. 889 (1950) (as

' 12USC. § 1823 (€)). These provisions initially applied only to the Federal

1O but Congress made them applicable to the RTC in 1989,

see 12 USC. § 1441a(bya) (1989); Resolution Trust Corporation v, Murray, 935 F.2d 89,
%ﬁtpgﬁsWomt)a.edul nlr/vol17/iss1/11
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(4) has been, continuously, from the time of its execution, an
official record of the depository institution, '

In Sunchase Apartments v. Sunbelt Service Corp.,” Sunbelt Savings
was created to acquire the assets of a failed savings and loan which was
under the receivership of the Federal Savings and Loan Insurance Corpora-
fion (FSLIC). Sunbelt Savings operated under the supervision of the FDIC.
Sunbelt Service Corporation was a wholly owned subsidiary of Sunbelt
Savings and it brought this mortgage foreclosure action.

However, the mortgagor had a defense. It claimed that its agreement to
purchase property, an apartment complex, from a third party was condi-
tioned upon negotiating a satisfactory loan from Sunbelt and that, during
negotiations with the lender, it had promised that it would modify the loan
by reducing the principal and/or interest to allow at least a break-even cash
flow if the mortgagor went through with the purchase, completed renova-
tions and kept the loan current for four months. The mortgagor claimed it
had purchased and had executed the mortgage in reasonable reliance upon
those representations. The mortgagor also asserted that these facts not only
established a defense to the foreclosure, but also provided the basis for a
counter-claim for damages, rescission and reformation based upon the
theories of estoppel, waiver, failure of consideration, and fraud in the
inducement.

Unfortunately, the lender’s records did not contain any documents
reflecting such representations or agreements. Based upon the D’Oench
doctrine, the trial court granted summary judgment to Sunbelt and the
district court affirmed. It held that the mortgagor’s defenses and counter-
claims were based upon an alleged oral agreement with the lender or its
employees. The D’Oench doctrine could be asserted by federal banking
regulators, or their successors in the mortgaged property like the Plaintiff
here.'” The D'Oench doctrine prohibits any defense or counterclaim based
Upon secret or side agreements with a regulated bank, i.e., any agreement
not in the banks official records or contained within the four comers of the
loan documents. Therefore, the court properly granted summary judgment
because the mortgagor had not raised any admissible defense or counter-

chaim,'”

150. 12US.CA. § 1823(e) (West 1989).

131, 596 So. 2d 119 (Fla. 1st Dist. Ct. App. 1992).
152. 1d. at 121.

153, 1d. at 126.

Published by NSUWorks, 1992
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A similar result was reached by the Fifth Circuit in Resolution Trust
Corp. v. McCrory."* Charles McCrory and First Florida Managemey
Association (FFMA) were the general partners in NPT, 3 Florida Jimjeq
partnership. When NPT acquired property, it assumed the seller’s mortgage
obligations, but the lender simultaneously executed 3 letter agreemeq
limiting the liability of FFMA and its general partners, Walter McCrory ang
Thomas Ryan.

The lender’s files did not contain a copy of the agreement, byt 3 copy
of the agreement was in the file for "draft" documents of the attorney who
handled the closing for the lender. In addition, two documents in e
lender’s files did refer to the letter agreement, but they did not disclose the

Sunbelt to the protection of the D’Oench doctrine which prevented FFMA,
and its general partners Walter McCrory and Thomas Ryan, from relying on
the letter agreement to limit their liability. '

Subsequently, the Office of Thrift Supervision (OTS) declared Sunbelt

Savings, FSB (Sunbelt Federal). OTS placed Sunbelt Federal into conserva-
torship and appointed RTC conservator. RTC consequently succeeded to all
rights of Sunbelt Federal, including the right to collect the final judgment
in this case. RTC argued two grounds for affirmance. First, RTC contended
that the district court properly applied D’Oench to the facts of this case. In
the alternative, RTC invoked section 1823(e).'

154. 951 F.2d 68 (sth Cir. 1997),
155. Id. at 70,

156. See supra text accompanying notes 148—49.

36
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Section 1823 was raised for the first time on appeal because it could
not have been asserted by Sunbelt.””” The statute did not apply until RTC
stepped in as conservator and acquired the final judgment which had already
heen rendered. The court explained that, in such situations, federal regulators
have been permitted to assert their special defenses under the statute for the
first time on appeal, but when the district court’s judgment establishes that
an asset is void, federal regulators appointed after the entry of judgment
pave not been allowed to assert arguments based on D’Oench and section
1823(c) for the first time on appeal as an basis for reversing the district
court’s judgment.

The defendants argued that having the letter agreement in the files of
he bank’s attorney, who kept offices in the same building and on the same
floor, should be sufficient to meet the requirement. The court rejected this
argument, deciding to "hew closely to the ’plain terms of the statute.’"'®
It noted that the Supreme Court has been unwilling to provide any equitable
exceptions to the operation of the statute because the statutory purpose "is
to allow federal and state bank examiners to rely on a bank’s records in
evaluating the worth of the bank’s assets"'™ and "[o]ften, such an evalua-
tion must be done literally overnight."’®

The defendants also disputed the correctness of the district court’s
interpretation of the D’Oench doctrine. But, the court avoided that "thornier
question"'®' by relying upon the statute which it found provided "a clear
statutory standard which is dispositive of the outcome in this case."'®

In Glen Johnson, Inc. v. Resolution Trust Corp.'® the act was
interpreted to prevent a third mortgagee from asserting that the first
mortgagee, an insolvent savings and loan, had made oral misrepresentations
which might result in the first mortgage being equitably subordinated to the
third mortgage. The third mortgagee, a contractor, was also the original
owner of the property. It sold the property to the mortgagor and, as part of
the deal, the contractor-seller was to build a hotel on the land. The deal,
contingent on the obtaining construction financing, required that the

157. These provisions initially applied only to the Federal Deposit Insurance Corporation
(FDIC), but Congress made them applicable to the RTC in 1989. See 12 US.C. §
1441(a}(b)(4) (1989); Resolution Trust Corp. v. Murray, 935 F.2d 89, 93-94 (Sth Cir. 1991).

158, Resolution Trust Corp., 951 F.2d at 72.

:;;- 1d. (quoting Langley v. FDIC, 484 U.S. 86, 91 (1987)).

1d.

161. Id.
162. Id.

163. 598 So. 2d 81 (Fla. 2d Dist. Ct. App. 1992).
Published by NSUWorks, 1992

37



424 Nova Law ReviNioVak Dl eghdr. 11 [Vol. 17

construction lender "set aside" $1,000,000 to cover the balance of the
purchase price and $3,700,00 for the cost of construction, Seller delivereg
an executed deed to the escrow agent with instructions not to release it upgj)
a "set aside letter" had been received from the lender, agreeing to set aside
the funds mentioned above. Seller approved a draft of the set asiqe letter

The seller-contractor attempted to help the buyer obtain the letter of
credit. Finally, the seller-contractor convinced the lender to continue fundin
the project by agreeing to pledge $250,000 as security, withheld from jis
first application for payment. In return, the seller-contractor obtained 3 third

contractor as third mortgagee.

The seller-contractor-third morigagee defended and sought affirmative
relief. Its theory was that jt had been misled by the set aside letter shown
to it by the lender’s attorney. It claimed that it never would have agreed to
close if it had known about the requirement that the buyer have a $1,000,-
000 line of credit and that, consequently, the lender’s first mortgage should

but rejected the seller’s claim for damages based upon the theory of
promissory estoppel.’ The third mortgagee appealed.

Subsequcntly, the lender, a federal savings bank, was declared insolvent
and the Resolution Trust Corporation was appointed its receiver. The RTC

1823(e) shields the FDIC and the RTC from claims or defenses based upon
an agreement not continuously in the offjcial record of the lending
institution, Unfortunalely for the third mortgagee, the term "agreement" had

interpreted to include misrepresentations, 'S Consequently, the RTC
Was entitled to judgment,

164. Id. at 83,
165. Id, (construing Langley, 484 US. a1 92-93), 38
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These cases illustrate the problem for real estate lawyers in dealing
with federally regulated lenders. It is imperative that the entire agreement
pe embodied in the basic loan documents. Side agreements may prove
illuisory because they cannot be asserted against a successor to the lender.
But that is something that borrowers can understand and live with if they are
aware of this doctrine before making the deal. That the agreements are on
the side is a natural source of suspicion. The more difficult problem, though,
is that D'Oench or its statutory offspring may cause subsequent modifica-
tions or additions to the original agreement to also become ineffective. How
can the borrower possibly insure that these documents actually are placed
in and continually remain in the files of the lender? Structuring the
documentation of any subsequent modification or cancellation of the loan
so that it is immune from the D’Oench doctrine may provide the ultimate

challenge.

Published by NSUWorks, 1992
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