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Appendices

Appendix I: Full text of FLa. R. Crim. P. 3.800, as amended.
XIV. SENTENCE
RULE 3.800

CORRECTION; REDUCTION AND MODIFICATION OF
SENTENCES

(A) A court may at any time correct an illegal sentence imposed
by it or an incorrect calculation made by it in a sentencing guidelines
scoresheet.

(B) A court may reduce or modify to include any of the provisions
of chapter 948, FLORIDA STATUTES, a legal sentence imposed by it
within sixty days after such imposition, or within sixty days after re-
ceipt by the court of a mandate issued by the appellate court upon
affirmance of the judgment and /or sentence upon an original appeal, or
within sixty days after receipt by the court of a certified copy of an
order of the appellate court dismissing an original appeal from the
judgment and/or sentence, or, if further appellate review is sought in a
higher court or in successively higher courts, then within sixty days
after the highest state or federal court to which a timely appeal ha§
been taken under authority of law, or in which a petition for certiorari
has been timely filed under authority of law, has entered an order qf
affirmance or an order dismissing the appeal and/or denying certiorari.

This section of the Rule shall not, however, be applicable to those
cases in which the death sentence is imposed or those cases where the
trial judge has imposed the minimum mandatory sentence or has no
sentencing discretion.

Appendix II: Proposed Revision of FrLa. R. Crim. P. 3.800.
RULE 3.800

CORRECTION; REDUCTION AND MODIFICATION OF
SENTENCES
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seoresheet:

{8} A court may reduce or modify to include any of the provisions
of chapter 948, FLORIDA StaTuTES, 2 legal sentence imposed by it
within sixty days after such imposition, or within sixty days after re-
ceipt by the court of a mandate issued by the appellate court upon
affirmance of the judgment and/or sentence upon an original appeal, or
within sixty days after receipt by the court of a certified copy of an
order of the appellate court dismissing an original appeal from the
judgment and/or sentence, or, if further appellate review is sought in a
higher court or in successively higher courts, then within sixty days
after the highest state or federal court to which a timely appeal has
been taken under authority of law, or in which a petition for certiorari
has been timely filed under authority of law, has entered an order of
affirmance or an order dismissing the appeal and/or denying certiorari.

This section of the Rule shall not, however, be applicable to those
cases in which the death sentence is imposed or those cases where the
trial judge has imposed the minimum mandatory sentence or has no
sentencing discretion.

Appendix III: Full text of FLa. R. Crim P, 3.850, as amended.
XVII. POST-CONVICTION RELIEF
RULE 3.850

MOTION TO VACATE, SET ASIDE OR CORRECT SENTENCE;
HEARING; APPEAL

A prisoner in custody under sentence of a court established by the
laws of Florida claiming the right to be released upon the ground that
the judgment was entered or that the sentence was imposed in violation
of the Constitution or Laws of the United States, or of the State of
Florida, or that the court was without jurisdiction to enter such judg-
Ment or to impose such sentence or that the sentence was in excess of
the maximum authorized by law, or that his plea was given involunta-
rily, or the judgment or sentence is otherwise subject to collateral at-
tack, may move the court which entered the judgment or imposed the
Sentence to vacate, set aside or correct the judgment or sentence.

A motion to vacate a sentence which exceeds the limits provided
by law may be filed at any time. No other motion shall be filed or
considered pursuant to this rule if filed more than two years after the
Judgment and sentence become final unless it alleges (1) the facts upon
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which the claim is predicated were unknown to the movant or his attor.
ney and could not have been ascertained by the exercise of dye dili-
gence, or, (2) the fundamental constitutional right asserted was not es.
tablished within the period provided for herein and has been held to
apply retroactively.

Any person whose judgment and sentence became final prior to
January 1, 1985, shall have until January 1, 1987, to file a motion i
accordance with this rule.

The motion shall be under oath and include the following
information:

(A) The judgment or sentence under attack and the court which
rendered same;

(B) Whether there was an appeal from the Judgment or sentence
and the disposition thereof:

(c) Whether a previous post-conviction motion has been filed, and .
if so, how many;

(p) If a previous motion or motions have been filed the reason or
reasons why the claim or claims in the present motion were not raised
in the former motion or motions.

(E) The nature of the relief sought:

(F) A brief statement of the facts (and other conditions) relied
upon in support of the motion.

This rule does not authorize relief based upon grounds which could
have or should have been raised at trial and, if properly preserved, on
direct appeal of the judgment and sentence.

Upon filing of a Rule 3.850 motion, the clerk shall forward the
motion and file to the court,

If the motion and the files and records in the case conclusively
show that the prisoner is entitled to no relief, the motion shall be de-
nied without a hearing. In those instances when such denial is not pred-
icated upon the legal insufficiency of the motion on its face, a copy of
that portion of the files and records which conclusively shows that the
prisoner is entitled to no relief shall be attached to the order. Unless
the motion and the files and records of the case conclusively show that
the prisoner is entitled to no relief, the court shall order the State .At-
torney to file an answer or other pleading within the period of time
fixed by the court or to take such other action as the judge deems ap-
propriate. The answer shall respond to the allegations of the motion. In
addition it shall state whether the movant has used any other avallab!e
state remedies including any other post-conviction motion under this
rulpubl’i[ljggbggmgrkghagl(l also state whether an evidentiary hearing was ;
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accorded the movant. If the motion has not been denjed at a previous
stage in the proceedings, the judge, after the answer is filed, shall de-
termine whether an evidentiary hearing is required. If an evidentiary
hearing is not required, the judge shall make appropriate disposition of
the motion. If an evidentiary hearing is required, the court shall grant
a prompt hearing thereon and the court shall cause notice thereof to be
served upon the state attorney, determine the issues and make findings
of fact and conclusions of law with respect thereto. If the court finds
that the judgment was rendered without Jurisdiction, or that the sen-
tence imposed was not authorized by law or is otherwise open to collat-
eral attack, or that there has been such a denial or infringement of the
constitutional rights of the prisoner as to render the Jjudgment vulnera-
ble to collateral attack, the court shall vacate and set the judgment
aside and shall discharge the prisoner or resentence him or grant him a
new trial or correct the sentence as may appear appropriate.

A court may entertain and determine such motion without requir-
ing the production of the prisoner at the hearing.

A second or successive motion may be dismissed if the judge finds
that it fails to allege new or different grounds for relief and the prior
determination was on the merits or, if new and different grounds are
alleged, the judge finds that the failure of the movant or his attorney to
assert those grounds in a prior motion constituted an abuse of the pro-
cedure governed by these rules.

An appeal may be taken to the appropriate appellate court from
the order entered on the motion as from a final Judgment on applica-
tion for writ of habeas corpus. All orders denying motions for post-
conviction relief shall include a statement that the movant has the right
to appeal within thirty days of the rendition of the order. The prisoner
may file a motion for a rehearing of any order denying a motion under
this rule within fifteen days of the date of service of the order. The
clerk of the court shall promptly serve upon the prisoner a copy of any
order denying a motion for post-conviction relief or denying a motion
for rehearing noting thereon the date of service by an appropriate certi-
fication of service.

An application for writ of habeas corpus in behalf of a prisoner
Who is authorized to apply for relief by motion pursuant to this rule,
shall not be entertained if it appears that the applicant has failed to
apply for relief, by motion, to the court which sentenced him, or that
such court has denied him relief, unless it also appears that the remedy

by motion is inadequate or ineffective to test the legality of his
detention,
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Appendix IV: Proposed revision of FLA. R. Crim. P 3.850,
RULE 3.850
MOTION TO VACATE, SET ASIDE OR CORRECT SENTENCE;
HEARING; APPEAL

(A) A prisoner in custody under sentence of a court established by
the laws of Florida may move the court that entered the judgment or
imposed the sentence to vacate, set aside or correct the Jjudgment or
sentence elatming—the—rightto—be—released upon the ground that the
judgment was entered or that the sentence was imposed in violation of
the Constitution or Laws of the United States, or of the State of Flor-
ida, or that the court was without jurisdiction to enter sueh the judg-
ment or to impose sueh the sentence or that the sentence was in excess
of the maximum authorized by law, or that his plea was given involun-
tarily, or that the judgment or sentence is otherwise subject to collat-
eral attack; b ' '

sentenee. ‘

(1) A motion to vacate a sentence whieh-exeeeds in excess of the
limits provided by law, or one that is based on an incorrect calculation
of the sentencing guidelines, may be filed at any time.

(2) No other motion shall be filed or considered pursuant to this
rule if filed more than two years after the judgment and sentence be-
come final unless it alleges ¢1)(i) the facts upon which the claim is
predicated were unknown to the movant or his attorney and could not
have been ascertained by the exercise of due diligence, ory2)(ii) tlff
fundamental constitutional right asserted was not established within
the period provided for herein in this rule and has been held to apply
retroactively.

(8) The motion shall be under oath and include the following
information: ;

t43(1) The judgment or sentence under attack and the court whieh
that rendered same it;

t8)(2) Whether there was an appeal from the judgment or sen-
tence and, if so, the its disposition thereof; d

t€)(3) Whether a previous post-conviction motion has been filed,
and, if so, how many;
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(}(4) If a previous motion or motions have been filed, the reason
or reasons why the claim or claims in the present motion were not
raised in the former motion or motions:;

£)(5) The nature of the relief sought:;

£F)(6) A brief statement of the facts (and other conditions) relied
upon in support of the motion.

(c) This rule does not authorize relief based upon grounds whieh
that could have or should have been raised at trial and, if properly
preserved, on direct appeal of the judgment and sentence, except in the
case of an illegal sentence.

(p) Upon filing of a Rule 3.850 motion, the clerk shall forward the
motion and file to the court.

(E) If the motion and the files and records in the case conclusively
show that the prisoner is entitled to no relief, the motion shall be de-
nied without a hearing. In those instances when sueh a denial is not
predicated upon the legal insufficiency of the motion on its face, a copy
of that portion of the files and records which-eonelusively-shows conclu-
sively showing that the prisoner is entitled to no relief shall be attached
to the order. Unless the motion and files and records of the case conclu-
sively show that the prisoner is entitled to no relief, the court shall
order the Sstate Aattorney to file an answer or other pleading within
the period of time fixed by the court or to take such other action as the
fedge court deems appropriate. The answer shall respond to the allega-
tions of the motion. In addition it shall state whether the movant has
used any other available state remedies including any other post-con-
viction motion under this rule. The answer shall also state whether an
evidentiary hearing was accorded the movant. If the motion has not
been denied at a previous stage in the proceedings, the judge court,
after the answer is filed, shall determine whether an evidentiary hear-
ing is required. If an evidentiary hearing is not required, the judge
court shall make an appropriate disposition of the motion. If an eviden-
tiary hearing is required, the court shall grant a prompt hearing
thereen on the motion and the-eourt-shali-eause-notiee-thereofto-be
served-upon notify the state attorney;. At the hearing, the court shall
determine the issues and make findings of fact and conclusions of law
With respect thereto to them. If the court finds that the judgment was
rendered without jurisdiction, or that the sentence imposed was not au-
thorized by law or is otherwise open to collateral attack, or that there
has been such a denial or infringement of the constitutional rights of
the prisoner as to render the judgment vulnerable to coilatera! attack,
the court shall vacate and set the judgment aside and shall discharge
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the prisoner, conduct a resentencing er-resentenee—him or grant him ;

new trial or correct the sentence as may appear appropriate.

(f) A court may entertain and determine such motion without re.
quiring the production of the prisoner at the hearing.

(G) A second or successive motion may be dismissed if the ;
court finds that it fails to allege new or different grounds for relief ang
the prior determination was on the merits or, if new and different
grounds are alleged, the judge court finds that the failure of the movant
or his the movant’s attorney to assert those grounds in a prior motion
constituted an abuse of the procedure governed by these rules.

(8) An appeal may be taken to the appropriate appellate court
from the order entered on the motion as from a final judgment on ap-
plication for writ of habeas corpus. All orders denying motions for post-
conviction relief shall include a statement that the movant has the right
to appeal within thirty days of the rendition of the order. The prisoner
may file a motion for a rehearing of any order denying a motion under
this rule within fifteen days of the date of service of the order. The
clerk of the court shall promptly serve upon the prisoner a copy of any
order denying a motion for post-conviction relief or denying a motion
for rehearing-neting-thereon-the-date-of-serviee-by-an-s tate-eertt
fieation-of serviee. The clerk shall note on the prisoner’s copy the date
of service in a certificate of service,

(h) An application for writ of habeas corpus shall not be enter-
tained in behalf of a prisoner who is authorized to apply for relief by
motion pursuant to this rule;-shal-not-be-entertained if it appears that
the applicant has failed to apply for relief, by motion, to the eeust

i tm original sentencing court, or that such court has
denied him relief to the prisoner, unless it also appears that the remedy
by motion is inadequate or ineffective to test the legality of his the

prisoner’s detention.
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