Nova Law Review

Volume 14, Issue 1 1989 Article 10

A Response to Professor Graglia

Marc Rohr*

Copyright (©)1989 by the authors. Nova Law Review is produced by The Berkeley Electronic
Press (bepress). https://nsuworks.nova.edu/nlr



A Response to Professor Graglia

Marc Rohr

Abstract

Professor Graglia raises the question: why do we have federal courts?



Rohr: A Response to Professor Graglia

A Response to Professor Graglia
Marc Rohr*

Professor Graglia raises the Question: why do we have federal
courts?" He suggests that the reason for this is the dominance of our
political institutions by lawyers from the very beginning. It’s a good
question: why do we need a dual set of courts? The rationale for diver-
sity jurisdiction is obvious, although not necessarily persuasive. As to
the rest of the judicial power defined in article II1, it all relates to fed-
eral law. Does one need a great deal of justification for providing a set
of federal tribunals to interpret, apply, and enforce federal laws? One
might readily accept that the hope here was (1) freedom from local
political pressures, and (2) uniformity of interpretation. If so, the won-
der is not why we have a separate federal court system, but, rather,
why the state courts have concurrent jurisdiction over the great bulk of
cases arising under federal law.

For whatever it is worth, there was some debate at the Constitu-
tional Convention about the desirability of a separate federal court sys-
tem. Rutlidge of South Carolina argued “that the state tribunals might
and ought to be left in all cases to decide in the first instance, the right
of appeal to the supreme national tribunal being sufficient to secure the
national rights & uniformity of judgment.”® Madison responded, in
part: “What was to be done after improper verdicts in state tribunals
obtained under the biased directions of a dependent judge, or the local
prejudices of an undirected jury?”s

In any event, we have a separate system of federal courts, and we
were bound to have a federal Supreme Court. Professor Graglia obvi-
ously questions the legitimate existence of a power of judicial review
and, in particular (we might surmise), of federal judicial review of leg-
islative action. Does the exercise of a power of judicial review represent
a usurpation of power by the federal judiciary?

* Professor of Law, Nova University Law Center; J.D., Harvard Law School:
B.A. Columbia.

I. Graglia, The Growrh of National Judicial Power, 14 Nova L. Rev. 53
(1989).

2. J. MaDisoN, NoTes oF DEBATES IN THE FEDERAL CONVENTION OF 1787 71
(Ohio U. Press 1984).

3 M at 72

Published by NSUWorks, 1989



t. 10
Nova Law Review, Vol. 14, Iss. 1 [1989], Ar

70 Nova Law Review [Vol. 14

Yes, we have no “judicial review” clause in our Constitution. But

. P (1)
is it “safe to assume,” as Professor Graglia says, tl}at no qs’l’xch power
Was granted the courts by the ratifiers of the Constitution?” [ do not

void.™ And Dickinson of Delaware agreed. Byt Morris of Pennsylvania
“could not agree that the judiciary . | . should be bound to say thath a
direct violation of the Constitution was law.”® In the debate over the

What is the alternative to the institution that we know as Judicial

review? Professor Graglia suggests that, when a legislature has “de.
cided” (has it really?) that there ; i

» and I guess that js the alternative: the
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ether a statyte that they really wanted to
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Was not in confliy with the Constitution? | always found
: cation of judicia| review in Marbury v. Madison®
to be pretty convincing: the Practice, at any rate, seems to me to be at
least arguably consisten with the document e received from the
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of the Constitution, by which Congress can limit the jurisdiction of the
Supreme Court. It is ambiguous, as to the scope and extent of that
Congressional power, but it is there. And, of course, Congress has un-
disputed power to regulate the jurisdiction, as well as the very exis-
tence, of the lower federal courts.

Professor Graglia says that the exercise of judicial review has
“[made] the Supreme Court an instrument by which the Constitution’s
two most basic principles, government by the people and decentralized
power, could be subverted.”"* Well, is that true?

First of all, are those the Constitution’s two most basic principles?
The Constitution created a new government possessing some central-
ized power, albeit limited, so I am not sure how accurate it is to say
that “decentralized power” is one of the Constitution’s most basic prin-
ciples. “Government by the people” will do nicely as a major constitu-
tional principle; but is it fair to say that the federal courts have, on
balance, “subverted” that principle? In its decisions striking down vari-
ous aspects of racial discrimination in voting, and establishing the “one
person, one vote™ principle, for example, the Court has surely contrib-
uted something to the reality of “government by the people” in this
country.,

But surely another paramount principle of our Constitution—with
or without the Bill of Rights, but surely with it—is the principle that
there are limits to what government can do, particularly with respect to
certain rights of the individual. I think I would put that second—after
“government by the people,” but before “decentralized power.” And
surely the greatest achievement of judicial review has been in this
realm.

Professor Graglia is clearly quite unconvinced by the Marshall
opinion in Marbury v. Madison. | see no reason to debate with him
about the correctness or incorrectness of the result in that case. other
than to make a comment or two about his provocative suggestion that
the case “was likely a setup, brought for no other purpose than to give
the Court an opportunity to act.”** First, I commend to him the excel-
lent recent article on the history and contemporary understanding of
the Marbury decision by my colleague Professor Burris.'® Second. I
find it a little odd to suggest that the case gave the Court “an opportu-

—

11. Id. at 57.

12, Id. at 58,

13. Burris, Some Preliminary Thoughts on a Contextual Historical Theory for
the Legitimacy of Judicial Review, 12 Okra. City UL. Rev. 585 (1987).

Published by NSUWorks, 1989



12 NovdYawRediawwvaR eyilew [1989], Art. 10 [Vol. 14

nity to act,” considering that Chief Justice Marshall put forth the
power of judicial review by way of explaining why the Court, in this
instance, could not act; the unconstitutional statutory provision was a
grant of jurisdiction to the Supreme Court itself. But perhaps |
quibble.

One of Professor Graglia’s major themes, here and elsewhere, is
that judicial review enables judges “to substitute their policy views for
the policy views of the elected representatives of the people in the guise
of enforcing the Constitution.”¢ Further, he says, “[j]udicial review
- - - makes unelected judges, not elected legislators, the real rulers.”®
And, he further states, “[f]or the past three and a half decades, virtu-
ally every major change in domestic social policy has come, not from
our elected legislators, but from the Court,#

I think he is on to something here—which is to say that, in part, |

10 genuine criticism and qQuestioning, i

have or have not interpreted the Constitution “correctly.” But, before

& generally speaking, the power
choices” is inherently limited.
been as important as any
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combat racial and gender-based discrimination in employment and
housing, and these have withstood judicial challenges. Congress and the
states have taken major initiatives in the form of “affirmative action”
plans to rectify the effects of racial and gender-based discrimination,
and most of these actions have similarly withstood judicial challenges.
Also. in the “pure” regulatory area, much has been done by Congress
to protect our environment. And there is no longer any question about
legislative power to take these important initiatives unimpeded by
Judges who may disapprove of them.

(¢) Even if one focuses solely on the controversial decisions by
which the Court has so greatly affected American society over the last
few decades, it ought to be recognized that, for the most part, and even
if one ultimately disagrees with how the Court has interpreted the Con-
stitution, there is an identifiable basis in the Constitution for Jjudicial
consideration of the point at hand. Thus, for example, there is a first
amendment that says something about “freedom of speech” and that
prohibits the “establishment of religion,” there is an equal protection
clause that was obviously intended to prohibit some kinds of govern-
mental discrimination, and there are a series of provisions in the Bill of
Rights pertaining to the rights of the accused in the criminal Jjustice
area—as well as a clause specifically prohibiting “cruel and unusual
punishment.” It may be true, as Professor Graglia argues, that our
Constitution, properly understood, does not really prohibit all that
much; but it seems to me that, with the ma jor exception of the area of
marital and familial privacy, the Court cannot Justifiably be accused of
having roamed freely in search of textually unsupportable ways of im-
posing its collective will on society.

(d) Related to that observation, I think, is a response to Professor
Graglia’s charge that the Court’s controversial decisions “have served
without exception to advance a particular political point of view, [that]
of the far left of the American political spectrum.” This suggestion
would come as a surprise, I think, to the late Justice John Harlan, au-
thor of the unforgettable decision protecting offensive speech in Cohen
v. California, to the late Justice Tom Clark, who wrote for the Court
in the 1963 case striking down religious Bible-reading in the public
schools,'® and to Justice Harry Blackmun, who wrote for the Court in
Roe v. Wade,™ a decision that was Joined by Chief Justice Burger and

17. 403 US. 15 {1971).
I8.  Abington School Dist. v. Schempp, 374 U.S. 203 (1963).
19. 410 US. 113 (1973).
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than many of ys would have suspected was th
cally, not by looking to the “original intent”

ignoring any such evidence. | am inclined to agree that the Court has
Put some heavy weight on the words “dye process™ and “equal protec-
tion.” Perhaps the MOst questionable bit of ;

Court has engaged-—and perhaps the most important—is its gradual

determination that almost aJ] of the provisions of the Bill of Rights are
“incorporated” in the D

ue Process Clause of ‘the fourteenth amend-
ment. Think aboyt the i

mport of that doctrine, The debate rages, but |
am not convinced that

the Framers of he fourteenth amendment had
any such understanding. Then again, perh

the discarded Privileges and Mmunities Clayge of the fourteenth
amendment s, ¢ some have argued, a reference to those “privileges”
embodied in the Bjj) of Rights. Perhaps (he Court reached the right
result with the wrong Teasoning,

In sum, | think Professor Graglia hag an important message that
deserves 1o e considered ang (axep seriously. All it needs js a little

ere. It has done $0, typi-
of the Framers, but by
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